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Defendants Zurixx, LLC, Carlson Development Group, LLC, CJ Seminar Holdings,
LLC, Zurixx Financial, LLC, Cristopher A. Cannon, James M. Carlson, and Jeffrey D. Spangler
(collectively, “Defendants”) by and through undersigned counsel, hereby submit this Reply
Memorandum in Support of Motion to Modify Preliminary Injunction Order.
INTRODUCTION
Plaintiffs the Federal Trade Commission (“Commission”) and the Utah Division of
Consumer Protection (“Division”) (collectively, “Plaintiffs”) originally sought an asset freeze
and receivership in this case to preserve financial resources for the possibility of obtaining
monetary relief previously available under Section 13(b) of the FTC Act. Now, faced with the
United States Supreme Court’s decision in AMG Capital Management, LLC v. Federal Trade
Commission, 141 S.Ct. 1341 (2021), which eliminates that justification entirely, Plaintiffs
attempt to pivot and offer new arguments as to why the asset freeze and receivership provisions
of the Stipulated Preliminary Injunction (“Preliminary Injunction”) (ECF No. 54) should remain
in place. Specifically, in their Oppositions to Defendants’ Motion to Modify the Preliminary
Injunction (ECF Nos. 265 & 266), Plaintiffs argue that the monetary relief sought under Section
19 of the FTC Act and Utah state law provide an independent and sufficient basis to maintain the
provisions. They are wrong.
First, the Court has never found (and Plaintiffs cannot show) that the Commission is
likely to succeed on the merits of its Section 19 claims, which are based on alleged violations of
the Telemarketing Sales Rule (“TSR”). Second, the Court has never found (and Plaintiffs cannot
show) that the asset freeze and receivership provisions are necessary to preserve the relief
Plaintiffs seek under either Section 19 or the Utah state claims. In other words, the Court’s
2
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findings in conjunction with the Preliminary Injunction are insufficient to support the asset
freeze and receivership provisions based on anything other than Section 13(b). And because
monetary relief under Section 13(b) is no longer available, the Preliminary Injunction in its
current form is inequitable. Defendants therefore respectfully ask the Court to grant their Motion
to Modify the Preliminary Injunction (ECF No. 244).
RELEVANT BACKGROUND
I.

Plaintiffs File their Original Complaint and Motion for TRO
Plaintiffs initiated this action on September 30, 2019 when they filed their original

Complaint (ECF No. 1) and Motion for Ex Parte Temporary Restraining Order with Limited
Asset Freeze and Other Equitable Relief and Order to Show Cause Why a Preliminary Injunction
Should Not Issue (“TRO Motion”) (ECF No. 4). Plaintiffs’ original Complaint did not allege
any violations of the TSR. (See ECF No. 1.)
In Plaintiffs’ TRO Motion, Plaintiffs expressly relied on Section 13(b) of the FTC Act as
the basis for the Court’s authority to freeze assets and appoint a monitor. (See ECF No. 4 at 29
(“Section 13(b) of the FTC Act, 15 U.S.C. §53(b), gives the Court authority to issue permanent
injunctive relief to enjoin practices that violate any law enforced by the FTC and to grant ‘any
ancillary relief necessary to accomplish complete justice.’ This ancillary relief may encompass
‘the full range of equitable remedies,’ including a TRO, a preliminary injunction, an asset freeze,
and any other measures that the Court deems necessary to protect consumers and preserve the
possibility for complete and permanent relief.” (emphasis added) (citations omitted)).) Plaintiffs
also addressed the Utah statutes they relied on to bring some of their claims, but did not

3
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specifically allege that these statutes endowed the Court with authority to freeze assets or appoint
a receiver. (See ECF No. 4 at 30. 1)
Plaintiffs also detailed the specific “equitable relief” they sought in a section of their
motion entitled “An Ex Parte TRO With Equitable Relief Is Appropriate And Necessary.” (ECF
No. 4 at 49.) Among other things, they sought an order “impos[ing] an asset preservation
provision on the corporate defendants” and “appoint[ing] a temporary monitor with authority to
review defendants’ financial and business records and approve payment of customary and usual
expenses by the corporate defendants.” (ECF No. 4 at 37.) In support of this section of the TRO
Motion, Plaintiffs included three subsections, two of which are most relevant here.
First, in a subsection entitled “Corporate Asset Preservation is Warranted and
Appropriate,” Plaintiffs argued that “[i]n many cases where the FTC seeks ex parte relief, courts
grant a complete freeze of defendants’ assets, including the assets of the individual defendants.”
(ECF No. 4 at 37 (citation omitted).) In support of this proposition, the Plaintiffs cited four
district court orders, including two from the District of Utah. In each case, the district court
entered an order freezing assets or appointing a receiver and identified Section 13(b)—not
Section 19 or Utah statutes—as its authority to do so.
Second, in a subsection entitled “A Temporary Monitor Over Zurixx is Warranted and
Appropriate,” Plaintiffs expressly relied on Section 13(b) of the FTC Act to support their request
for a temporary monitor—not Section 19 or Utah statutes and rules. (See ECF No. 4 at 39

1

(“Utah enforces the UCSPA and BODA. The UCSPA authorizes injunctive relief against violators. They
are to be construed liberally and consistently with the policies of the FTC Act relating to consumer
protection. BODA authorizes the Division to take judicial action against those who violate its provisions.”
(citations omitted)).

4
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(“Plaintiffs request that the Court appoint a temporary monitor over the four corporate
defendants pursuant to the Court’s equitable powers under Section 13(b) of the FTC Act.”).)
II.

Court Enters TRO and then Stipulated Preliminary Injunction
On October 1, 2019, the Court entered an Order granting Plaintiffs’ TRO Motion

pursuant to its authority under “Section 13(b) of the FTC Act, 15 U.S.C. § 53(b), Federal Rule of
Civil Procedure 65, the All Writs Act, 28 U.S.C. § 1651, Utah Code §§ 13-11-17(1)(b); 13-112(4); 13-15-3(1); and 13-2-5(3).” (ECF No. 24 at 5.) Then, on November 1, 2019, the Court
entered the Preliminary Injunction pursuant to the same authority. (ECF No. 54 at 3.) Among
other things, the Preliminary Injunction appointed David K. Broadbent as Receiver, froze the
corporate defendants’ assets, and limited the amount that each individual defendant could spend
during the pendency of the case to $50,000. (ECF No. 54 at 9, 17.) It also provided that
“Defendants consent to the entry of this Stipulated Preliminary Injunction, but Defendants
reserve all rights to contest or challenge the authority of the Plaintiffs to seek and this court to
award any further relief sought by the Plaintiffs.” (ECF No. 54 at 3.)
III.

Plaintiffs File First Amended Complaint Adding TSR Violations
Over seven months later, on May 12, 2020, Plaintiffs filed their First Amended

Complaint—adding TSR violations that were not included in their original Complaint. (Compare
ECF No. 1 with ECF No. 134.)
IV.

The Supreme Court Issues its Decision in AMG Capital Management, and
Defendants File their Motion to Modify Preliminary Injunction Order
Almost a year later, on April 22, 2021, the Supreme Court issued its decision in AMG,

holding that Section 13(b) of the FTC Act does not authorize “the Commission to seek,” nor “a
court to award, equitable monetary relief . . . .” AMG, 141 S. Ct. at 1344. As a result,
5
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Defendants filed a Motion to Modify the Preliminary Injunction Order, arguing that “[b]ecause
there is no longer potential for Defendants to be subject to any equitable monetary relief under
Section 13(b), there is no longer any basis for freezing or preserving any of Defendants’ assets,
nor is there a need to utilize a receiver to manage or preserve those funds.” (ECF No. 244 at 5.)
Plaintiffs filed their Oppositions to Defendants’ Motion on June 4, 2021, arguing that “[t]he
AMG holding . . . does not have any effect whatsoever on the [Preliminary Injunction],” and that
the “state law claims, which have been part of this litigation from the beginning, are sufficient to
support the preliminary injunction, asset freeze, and receivership.” (ECF Nos. 265 at 1 and 266
at 1-2.)
ARGUMENT
The Court has broad discretion to modify or vacate a preliminary injunction and may do
so “in light of subsequent changes in the facts or law or for any other good reason.” Basic Rsch.,
L.L.C. v. Cytodyne Techs., Inc., 2000 WL 33363261, at *11 (D. Utah Dec. 20, 2000)
(unpublished); Ware v. Bayview Loan Servicing, LLC, 2013 WL 5308303, at *2 (S.D. Cal. Sept.
18, 2013) (unpublished). The party seeking modification bears the burden of establishing that a
significant change has occurred that warrants revision of the preliminary injunction. Fed. Trade
Comm’n v. Kutzner, 2017 WL 5229182, at *4 (C.D. Cal. June 12, 2017) (unpublished).
I.

There Has Been a Significant Change in the Law since the Court’s Entry of the
Preliminary Injunction
First, the party seeking modification of a preliminary injunction must show a significant

change in circumstances or law since entry of the injunction. The Zurixx Defendants have
shown a significant change in the law through the Supreme Court’s decision in AMG. (See
Defs.’ Mot. to Modify Preliminary Injunction (“Motion”), ECF No. 244, at 1-2.)
6
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From the outset of this case (and at the time the Preliminary Injunction was entered),
Plaintiffs have sought monetary relief to the tune of $530 million from Defendants based on the
Commission’s alleged authority under Section 13(b). (See Compl., ECF No. 1, at 2, 36; Pls.’
Supp. Initial Disclosures, ECF No. 251-1, at 12.) But the Supreme Court unanimously held in
AMG that the Commission is not entitled to seek such relief. 141 S. Ct. at 1344, 1347. In their
Oppositions, Plaintiffs try to downplay the significance of AMG, but they cannot bypass the fact
that the case represents a monumental shift in the interpretation of the FTC Act and a repudiation
of the Commission’s decades-long strategy of seeking monetary relief under Section 13(b). See
AMG at 1347. Nor can they ignore that they relied exclusively on Section 13(b) case law as the
basis of this Court’s authority to freeze assets and appoint a receiver when they moved for a
TRO. Thus, since entry of the Preliminary Injunction, there has been a significant change in the
law affecting this case and the basis upon which the Preliminary Injunction was originally
entered that warrants modification of the preliminary injunction.
II.

The Change in Law Warrants Revision of the Preliminary Injunction
The nature of the change in AMG warrants revision of the Preliminary Injunction.

Notwithstanding Plaintiffs’ post hoc reasoning in their Oppositions, the asset freeze and
receivership provisions of the Preliminary Injunction were based on the alleged need to preserve
monetary relief sought under Section 13(b). Now that the Supreme Court has clarified that
Section 13(b) does not authorize an award of monetary relief, this Court’s findings in connection
with the Preliminary Injunction are insufficient to support the asset freeze and receivership
provisions in the injunction.

7
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Plaintiffs argue that regardless of AMG’s effect on Section 13(b), the asset freeze and
receivership provisions in the Preliminary Injunction are justified by the relief sought under
Section 19 and the Utah state claims. Plaintiffs are incorrect.
A.

The Asset Freeze and Receivership Provisions in the Preliminary Injunction Were
Based on Relief No Longer Available Under Section 13(b)

In arguing that the claims under Section 19 and Utah state law justify the asset freeze and
receivership provisions, Plaintiffs ignore that the basis of those provisions has always been
Section 13(b). As discussed above, Plaintiffs relied exclusively on Section 13(b) case law as the
basis for seeking the asset freeze and “temporary monitor” provisions in their TRO Motion. (See
TRO Mot. at 37-39.) And later, in the Preliminary Injunction, Defendants stipulated to the
provisions based entirely on their belief that the Commission had the authority to obtain
monetary relief under Section 13(b). 2
Nevertheless, the Commission argues that the asset freeze and receivership provisions are
lawful based on the relief it seeks under Section 19. But the Preliminary Injunction does not
even cite Section 19, and the Commission had not even pled the TSR violations (which form the
basis of the Commission’s claims under Section 19) at the time the injunction was entered. (See
ECF No. 134.)
The Division argues that the Preliminary Injunction “was always based on the Division’s
state law claims” (Division Opposition at 2), but this argument is similarly misplaced. The
Preliminary Injunction states in a cursory manner that the Court had authority to issue the

2

Defendants also entered into the stipulation based on the understanding that the Receiver would
continue to fulfill coaching services so that students would get what they had paid for, thus limiting
chargebacks and refund requests. The Receiver, in coordination with Plaintiffs, however, unilaterally
decided to discontinue the fulfillment, thus creating harm to consumers.

8
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injunction pursuant to several Utah state provisions (along with Section 13(b)). It does not,
however, state that the asset freeze and receivership provisions are based on the Utah state
claims, nor did the Division ever argue that the relief sought under those claims warranted the
provisions. (See TRO Mot. at 37-39.) Only now, after the Supreme Court’s decision in AMG,
do Plaintiffs pivot from their original position in the TRO Motion and offer the post hoc
rationalization that the asset freeze and receivership provisions are justified by Section 19 and
the Utah state claims.
Because there has been a significant change in law that eliminated the relief upon which
the asset freeze and receivership provisions were based, the Court should modify the Preliminary
Injunction by striking Sections V, VI, VII, VIII, IX, X, XI, XIV, XV, XVI, XVII, XVIII, XIX,
XX, XXI, XXII, and XXIII. If Plaintiffs believe the provisions are warranted based on their
claims under Section 19 and Utah state law, they may move for a new preliminary injunction and
attempt to satisfy the applicable standard. See Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7,
20 (2008) (“A plaintiff seeking a preliminary injunction must establish that he is likely to
succeed on the merits, that he is likely to suffer irreparable harm in the absence of preliminary
relief, that the balance of equities tips in his favor, and that an injunction is in the public
interest.). 3

3

The Commission may argue that it is subject to a more lenient standard when seeking injunctive relief.
See Fed. Trade Comm’n v. World Pat. Mktg., Inc., 2017 WL 3508639, at *11 (S.D. Fla. Aug. 6, 2017).
However, this “lighter burden” is for injunctive relief sought under Section 13(b) of the FTC Act, not
Section 19. See F.T.C. Affordable Media, 179 F.3d 1228, 1233 (9th Cir. 1999); see also United States v.
Greenwood, 2019 WL 3717679, at *2 (D. Utah Aug. 7, 2019) (quoting First Western Capital Mgmt. Co.
v. Malamed, 874 F.3d 1136 (10th Cir. 2017) (“[W]hen a statute merely authorizes—rather than
mandates—injunctive relief, courts must determine that the moving party has established all four
elements to grant injunctive relief.”)).

9
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B.

The Asset Freeze and Receivership Provisions Are Not Warranted Based on
Plaintiffs’ Section 19 and Utah State Law Claims Alone

Even if the Court is inclined to consider Plaintiffs’ newfound arguments in their
Oppositions, those arguments do not show that the asset freeze and receivership provisions in the
Preliminary Injunction are warranted based on either Section 19 or the Utah state law claims.
1.

The Commission Has Not Shown a Likelihood of Success for the Claims
Brought under Section 19

First, this Court has never found that the claims under Section 19, which are based on
alleged violations of the TSR, are likely to be successful on the merits. The Commission did not
plead the TSR violations until May 2020, more than six months after the Court entered the TRO
and Preliminary Injunction. (See ECF Nos. 54 & 134.) Thus, the Commission’s argument that
the Court found that Plaintiffs “are likely to prevail on the merits of this action” is disingenuous
because it omits that the alleged TSR violations were not part of the case when the Court made
this finding. (See Commission’s Opp’n at 2–3.)
Further, because the Commission (and the Division) must now rely on specific violations,
their burden to show a likelihood of prevailing on the merits has changed dramatically. Prior to
AMG, the Commission could seek (and the Court could award) equitable monetary relief from
Defendants under Section 13(b), which included disgorgement of allegedly ill-gotten gains
measured by revenues instead of profits. See AMG, 141 S. Ct. at 1347; F.T.C. v. Bronson
Partners, LLC, 654 F.3d 359, 374-75 (2d Cir. 2011). This meant that the Commission’s burden
of proving the proper monetary relief was relatively light: it simply had to show the amount of
revenues Defendants gained from their allegedly deceptive practices. Post-AMG, however, the
Commission’s task is exponentially more challenging, and infinitely fairer. Because the
10
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monetary relief under Section 19 must be directly tied to individual consumer injury and is
limited to three years prior to the filing of the Section 19 claim, the Commission must show the
extent to which each consumer was harmed (if at all) from the alleged TSR violations. See
F.T.C. v. Figgie Int’l, Inc., 994 F.2d 595, 607 (9th Cir. 1993). The Commission’s efforts to
simply identify the gross amount of telemarketing sales by Zurixx do not even begin to meet this
burden, and is misleading.
Indeed, even the Commission’s half-hearted attempt to demonstrate individual consumer
harm in their Opposition consists primarily of individuals who, if they suffered any harm at all,
suffered it based on transactions outside the three-year statute of limitations allowed under
Section 19 and/or involve customers who have already received some, if not all, of their money
back in refunds. (See Commission Opposition at 6-8.) The Commission’s cited transactions do
nothing to demonstrate that there will be significant TSR damages at stake in this case—in fact,
they do the opposite:
•
•

•
•

Kathy Johnson
o Purchased coaching package from telesales representative on September
18, 2013, well outside the 3-year statute of limitations
Laurie Majewski
o Purchased coaching package from telesales representative on May 11,
2015, well outside the 3-year statute of limitations
o Has already received a $12,000 refund from Zurixx
Carolyn Vilela
o Purchased coaching package from telesales representative on March 29,
2016, outside the 3-year statute of limitations
Andrew Ziebro
o Purchased coaching package from telesales representative on November
15, 2016, outside the 3-year statute of limitations 4

4

While the FTC assumes that it will be able to relate back its TSR claims to the date of the original
Complaint for statute of limitation purposes, such argument is unpersuasive. Federal Rule of Civil
Procedure 15(c) states that an amendment to a pleading relates back to the date of the original pleading
when “the amendment asserts a claim or defense that arose out of the conduct, transaction, or occurrence

11
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•

o Has already received a $32,000 refund from Zurixx
Jeannie Keller
o Purchased coaching package from telesales representative on March 9,
2018, within the limitations period, however, she has already received a
$2,994 refund 5

Further, before any telesales purchases were completed, these individuals all reviewed,
signed, and were read the Enrollment Confirmation and Authorization Agreement by a Zurixx
compliance representative, acknowledging, among other things, that no one had promised them
any type of financial success or guaranteed any results and that their “level of success (if any) is
dependent upon a variety of factors, including such things as: [their] level of commitment to the
program, whether or not [they are] personally able to implement what [they] learn], [their] own
initiative, and general market factors to name just a few.” (See Enrollment Confirmation and
Authorization Agreements, attached hereto as Exhibit A.) In addition, Zurixx did not make any
telesales “cold calls”—rather, anyone contacted by Zurixx’s telemarketing sales team had
already attended Zurixx workshops or events and had previously purchased a Zurixx product

set out—or attempted to be set out—in the original pleading.” Here, however, the original Complaint was
focused solely on Defendants’ conduct in its live workshops and seminars—not on telesales activity. The
FTC and Division were fully aware of Defendants’ telemarketing sales at the time they filed their original
Complaint, and yet they chose to omit that conduct from their Complaint. The telesales counts do not
relate back to the date of the original Complaint, and, therefore, the operative date for claims under the
TSR and the Utah Telephone Fraud Prevention Act for statute of limitations purposes will be May 12,
2020—the date of the First Amended Complaint. Any telesales claim based on alleged
misrepresentations made before May 12, 2017 are therefore time-barred.
5

In a footnote, the FTC also cursorily refers to a handful of additional allegedly harmed telesales
consumers. These consumers are similarly problematic: Corina Ferrer purchased a telesales coaching
package on August 8, 2016, outside the 3-year statute of limitations, and she also received a $20,000
refund; Richard John purchased a telesales coaching package on October 14, 2016, outside the 3-year
statute of limitations; Thomas Kimura purchased a telesales coaching package on September 29, 2015,
outside the 3-year statute of limitations; Karl King never purchased a telesales coaching package; Norma
Martinez purchased a telesales coaching package on February 3, 2015, outside the 3-year statute of
limitations; and Susan Rowe never purchased a telesales coaching package.

12
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where they would have received similar disclaimers. 6 These individuals each filled out
satisfaction surveys at those events and were happy with the information and services they had
received. (See Satisfaction Surveys, attached hereto as Exhibit B.) Many other Zurixx
customers have also expressed their total satisfaction with the company, including their coaching
services, and the positive impact the products have had on their lives. A sampling of such
satisfied customers is included as an attachment hereto. (See Declarations of Satisfied Students,
attached hereto as Exhibit C.)
Highlighting the FTC’s inability to show a substantial likelihood of success on the merits
for its TSR claims, and, in turn, the lack of TSR damages actually at issue in this case, Zurixx’s
former Director of Customer Service and Retention, Shane Andrus, attests that customer
complaints and refund/chargeback requests for telesales products were limited, and, indeed, low
compared to industry standards. (See Declaration of S. Andrus, attached hereto as Exhibit D, at
¶¶ 5-7.) Further, over his years with Zurixx, he is “aware of less than a dozen instances where a
student complained to [Zurixx’s] customer service department regarding a telesales
representative making an earnings claim or misleading statement,” and in those rare instances,
the call would be reviewed, and the non-compliant telesales representative would be disciplined.
(Id. at ¶¶ 10-12.)
Other Zurixx employees likewise confirm the company’s dedication to running a
compliant business, including its in-house counsel, Sarah Velilla. (See Declaration of S. Velilla,

6

The TSR exempts “[t]elephone calls in which the sale of goods or services or charitable solicitation is
not completed, and payment or authorization of payment is not required, until after a face-to-face sales or
donation presentation by the seller or charitable organization…” 16 C.F.R. § 310.6(b)(3). Accordingly,
because all telemarketing calls were follow-ups to Zurixx’s in-person presentations, the FTC’s claims fall
under this exemption to the TSR in any case, thereby negating all alleged damages.

13
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attached hereto as Exhibit E (discussing robust internal compliance measures, discipline of noncompliant employees, Zurixx’s membership in the Electronic Retail Self-Regulation Program,
and company trainings); Declaration of K. York, attached hereto as Exhibit F, at ¶ 10 (“Telesales
representatives would be disciplined by Zurixx for engaging in non-compliant conduct. For
example, when a sale was refunded based on non-compliant statements by a sales representative,
that representative’s commission would be reversed.”); Declaration of M. Davis, attached hereto
as Exhibit G (discussing company’s compliance measures).)
In all, the FTC has shown one individual (Jeannie Keller) who falls within the limitations
period who is potentially eligible for Section 19 damages in the event the FTC can successfully
bear their burden that misrepresentations were made in violation of the TSR. As she has already
received a $2,994 refund, even if liability were proven (which is disputed), Ms. Keller’s
maximum damages would be roughly $24,000. 7 This is a far cry from the millions of dollars in
damages that the Commission would have the Court blindly assume are at play. The
Commission’s supposed attempt in its Opposition to show that the Section 19 claims will likely
be successful on the merits and result in substantial damages falls flat.
2.

Plaintiffs Have Not Shown that the Asset Freeze and Receivership
Provisions Are Necessary to Preserve the Relief Sought under Section 19
or the Utah State Claims.

Second, Plaintiffs cannot show that the asset freeze and receivership provisions are
necessary to preserve the relief they seek under either Section 19 or the Utah state claims. In

7

Even if the Commission could successfully allege relation back in this case, the only other claimants
within that limitations period would be Andrew Ziebro, who has already received a partial refund, and
Richard John. Further, while the FTC does not lay out the damages for the two individuals who are the
subject of the FTC’s Attachment A to its Opposition, Sue Marty has no damages as she received a full
refund within her 3-day right of recission period.

14
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their Oppositions, Plaintiffs argue that these provisions are necessary because the amounts
sought under Section 19 and the Utah state claims are larger than the cash in the receivership.
(Commission Opp’n at 11; Division Opp’n at 5.) This assertion is speculative at best.
In its Opposition, the Commission states that the “amount of consumer injury far exceeds
the amount of funds currently available in the receivership for consumer redress.” (Commission
Opp’n at 11.) In support of this conclusion, the Commission states that “Defendants’ telesales
business was substantial, selling more than $136 million in coaching sessions and other real
estate related products—of which more than $68 million was sold within the statute of
limitations.” (Id. at 5.) For purposes of determining potential monetary relief under Section 19,
however, any amount outside the statute of limitations is irrelevant. Further, even if $68 million
of telesales were made within the statutory period, 8 the Commission cannot equate this number
with consumer injury. Simply put the Commission is attempting to apply the Section 13(b)
damages standard, which allowed the entire revenue of a company to be counted as the measure
of damages, which no longer applies. By continuing to tout gross numbers, with no regard to
statutes of limitations or individual injury, as a basis for the asset freeze and receivership,
Plaintiffs demonstrate the significant deficiencies in their case since the AMG decision came
down. Under Section 19, the Commission must show specific harm tied to specific violations,
which they simply make no attempt to do (save a handful of mostly time-barred disputed claims,
as addressed, supra). In other words, the Commission has provided this Court with no
evidentiary basis to conclude that there is any consumer injury, much less that the amount of

8

As stated, supra, Defendants dispute the Commission’s assertion that the TSR claims relate back to the
filing of the original Complaint.
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consumer injury, “far exceeds” the amount of funds available for consumer redress if the
Preliminary Injunction were removed.
The Division’s assertions regarding the state claims are even more speculative. The
Division states that the amount of “consumer restitution” will depend on “the number of
consumers who lodge complaints.” (See Division Opp’n at 5.) Put differently, despite years of
investigation and discovery, the Division claims that it has no idea how large the amount of
“consumer restitution” is or will be. In support of their assumption that this number will be
large, the Division can only vaguely state that “[s]ome consumers have already filed complaints”
and that it “expects others to do so.” (Id. at 3 (emphasis added).) Such unsupported conclusions
cannot support a multi-million dollar asset freeze and receivership.
The Division also argues that “even if the amount of restitution were small, the available
fines and penalties are not.” (Id.) As an initial matter it is not clear that there is any law that
supports a preliminary injunction, receivership, and asset freeze to preserve a defendant’s ability
to pay fines and penalties, as opposed to consumer restitution (if such law exists, neither the
Commission nor the Division cited it to the Court). 9 But even if there were legal support for this
remarkable position, the argument depends on several assumptions, for which the Division has
offered no evidence, including: (1) that each and every sale made by Defendants constitutes a
violation of the CSPA or TFPA; (2) that each and every violation is within the statute of

9

Further, the Commission’s own Opposition cites to several cases discussing the basic principle that asset
freezes are intended for consumer redress. (See Commission Opp’n at 10, n.16). By definition,
consumer redress is not the same as a penalty to the government’s coffers, and the extraordinary remedies
of freezing assets pre-judgment and appointing a receiver are not intended to assist the government in
collecting potential fines.
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limitations; and (3) that the full fine will be assessed for each violation. 10 Even the Division
admits that “the fine amount cannot be known until after the Court hears the case and exercises
its discretion.” (Id.) Thus, despite conducting significant discovery and receiving all of
Defendants’ documents and electronic information at the outset of this case, Plaintiffs now
simply argue that they might win, and they might win big, so the Preliminary Injunction should
be maintained in all respects despite significant changes in the law. This speculative approach
cannot be squared with the requirements of the law and Defendants’ rights to due process.
III.

Continuation of the Receivership Is Inequitable in this Case
As with its request for an asset freeze, Plaintiffs’ ex parte request for the appointment of

a monitor at the outset of this case was based exclusively on “the Court’s equitable powers under
Section 13(b) of the FTC Act.” (ECF No. 4 at 39.) Following AMG, the Court lacks the
statutory authority to grant the form of preliminary relief required for the receivership provisions
of the Preliminary Injunction. Now, over 18 months after entry of the Preliminary Injunction,
Plaintiffs attempt to revisit the appointment of the Receiver and try to justify his existence with
factual and legal arguments that did not form the basis for the entry of the Preliminary
10

Additionally, the amount of fines at issue pursuant to the state statutes would be greatly limited by the
applicable statute of limitations in any case. Utah Code Ann.§ 78B-2-302(3) establishes a one-year
statute of limitations for actions “upon a statute…for a forfeiture or penalty to the state.” Prior to May 8,
2018, there was no specific statute of limitations for actions brought by the Division. On May 8, 2018,
however, Utah Code Ann. § 13-2-6 was amended to include a five-year statute of limitations for actions
brought under the Utah Consumer Sales Practices Act, the Utah Business Opportunity Disclosure Act,
and the Utah Telephone Fraud Prevention Act, expressly displacing the one-year statute of limitations in
Utah Code Ann.§ 78B-2-302(3). Accordingly, the Division’s attempt to collect forfeiture or penalties is
limited to one year prior to May 8, 2018—or May 8, 2017. Any claims outside of that period cannot be
revived pursuant to Utah case law. See State v. Lusk, 37 P.3d 1102, 1110 (Utah 2001) (“[I]t should be
observed that if the statute has run on a cause of action, so that it is dead, it cannot be revived by any such
statutory extension.”). Only conduct that occurred after May 8, 2018 will be subject to the new five-year
limitations period.
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Injunction. However, even if the receivership provisions of the Preliminary Injunction were
authorized under non-Section 13(b) caselaw interpreting the remaining federal and state claims at
issue in this case, 11 the Court should terminate the receivership in this case because maintaining
it would be inequitable.
Defendants dispute the substantive allegations in this case, and it is apparent from
Plaintiffs’ Oppositions that they lack sufficient evidence to prove individual harm to consumers
under the TSR and various other statutes in amounts anywhere near the amount potentially at
issue in this case prior to the AMG decision. Only after obtaining a judgment would it be
appropriate to pursue any of Defendants’ assets to satisfy that judgment. Until then, Defendants
are entitled to have full access to their assets to, among other things, enable them to pay counsel
to mount their defense, as well as pay their basic living expenses. On the other hand, the
Receiver and his counsel’s law firm, through five fee applications, have incurred over $1.2
million in legal fees to gather approximately $8.7 million in 18 months, most of which was
sitting in business bank accounts or in merchant bank reserve accounts. 12 (See ECF No. 268.)

11

The Division could not cite to any case law where a court imposed an asset freeze and appointed a
receiver to address alleged violations of the Utah Consumer Sales Practices Act, the Utah Business
Opportunity Disclosure Act, or the Utah Telephone Fraud Prevention Act—because there is no such legal
authority that would justify obtaining (or maintaining) these broad pre-trial equitable monetary remedies
absent alleged violations of the FTC Act under Section 13(b). The FTC, on the other hand, regurgitated
Section 13(b) case law from its pre-AMG playbook, as well as from a couple of SEC cases, in a feeble
attempt to justify maintaining the receivership and asset preservation provisions in the Preliminary
Injunction, instead of citing to case law that could justify those provisions without reliance on courts’
previous interpretation of Section 13(b). See, e.g. FTC v. IAB Mktg. Assocs., LP, 972 F. Supp. 2d 1307,
1315 (“a court’s equitable power to impose an asset freeze in a case brought by the FTC ultimately
stemmed from § 13(b) of the FTC Act”).
12

The Receiver currently holds over $7 million in cash. Given the TSR’s 3-year statute of limitations and
the lack of evidence of individual TSR claims within that period, $7 million far exceeds any potential
TSR damages even if the handful of claims the Commission alleges are ever proven. Nor has the
Division made a showing that it is likely to recover in excess of the amount held by the Receiver.
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And the Receiver’s efforts to obtain additional funds through novel arguments in pending
litigation seeking to claw back wages and commissions from former Zurixx employees and
contractors have proven difficult and costly thus far without the “Ponzi presumption” available
to receivers in the SEC/Ponzi scheme context, and will likely fail. 13
In addition to obtaining and spending Zurixx’s funds, the Receiver was tasked with
seizing and maintaining Defendants’ documents and electronic data. The basis for this relief was
Plaintiffs’ unsupported assertion that Defendants might destroy documents. (See ECF 4 at 3940; ECF 5 at 7-16.) Plaintiffs, with the assistance of the Receiver, have already obtained all of
Defendants’ data. (See Plaintiffs’ Memorandum of Law in Opposition to Defendants’ Motion to
Stay Proceedings Pending Supreme Court Review, ECF No. 182, at 7 (“the FTC has downloaded
19.3 TB of defendants’ data from their servers, imaged six laptops, and copied documents during
the Immediate Access and in a subsequent trip to Utah”).) At this point in the case, the evidence
preservation provisions of the Preliminary Injunction have served their purpose, and Plaintiffs
have obtained every business record of Defendants without the need to conduct any discovery. 14
In the meantime, Defendants have been hindered in their ability to locate important evidence to
mount a defense in this case because the Receiver has seized and retains control of all of

13

If the Court believes there is a basis to continue certain aspects of the Receivership to pursue the
ongoing claw back cases the Receiver has invested a large percentage of Defendants’ cash into already,
the Court should order Plaintiffs to pay all fees incurred by the Receiver and his counsel’s law firm from
the date of the AMG ruling going forward. It would be inequitable to force Defendants to continue to pay
these fees now that the Supreme Court has established that Section 13(b)—the exclusive basis in case law
cited by Plaintiffs to obtain the ex parte TRO and Preliminary Injunction—does not allow for equitable
monetary relief. See FTC v. Cardiff, et al., No. 5:18-cv-02104-DMG-PLA (C.D. Cal. May 24, 2021).
14

Plaintiffs served a total of one document request to the 17 Defendants in this action because Plaintiffs
already have every document they could have possibly asked for from Defendants through a document
request.
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Defendant’s documents and information, and Defendants do not know the exact location of their
own documents, nor how they are being maintained. In order to obtain access to their own
information, Defendants must request access from the Receiver, and even then access is
cumbersome and inefficient because much of the data does not exist in the form or location
where it existed at the time this case began. There is simply no ongoing reason to employ the
services of a receiver to control and filter access to Defendants’ own business records—the
documents have all been preserved and are in Plaintiffs’ possession, obviating the need for a
Receiver to maintain copies of the same information.
In short, there is no justification to continue the services of a costly Receiver when the
magnitude of any potential damages in this case is speculative at best and there is no danger of
destruction of Defendants’ documents.
CONCLUSION
Based on the foregoing, Defendants respectfully request that the Court modify the
Preliminary Injunction to remove the asset preservation and receivership provisions, which are
no longer necessary or proper based on the Supreme Court’s decision in AMG.
DATED this 18th day of June, 2021.
/s/ Z. Ryan Pahnke
Z. Ryan Pahnke
RAY QUINNEY & NEBEKER P.C.
Eric G. Benson
POTTER HANDY, LLP
D. Loren Washburn
ARMSTRONG TEASDALE, LLP
Attorneys for Defendants
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CERTIFICATE OF SERVICE
I hereby certify that on the 18th day of June, 2021, I caused a true and correct copy of the
foregoing DEFENDANTS’ REPLY MEMORANDUM IN SUPPORT OF MOTION TO
MODIFY PRELIMINARY INJUNCTION ORDER to be filed electronically with the Court,
which provides notice of the electronic filing to counsel of record in this matter.

/s/ Z. Ryan Pahnke

21

Case 2:19-cv-00713-DAK-DAO Document 283-1 Filed 06/18/21 PageID.13001 Page 1 of 5

EXHIBIT A

Case 2:19-cv-00713-DAK-DAO Document 283-1 Filed 06/18/21 PageID.13002 Page 2 of 5

DocuSign Envelope ID: 15F1DE86-C837-49E2-B25B-1EEE09158795
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Enrollment Confirmation and Authorization Agreement
By electronically signing below, the undersigned (hereinafter “I”) acknowledges and agrees as follows:
1.

I am enrolling in the Flipping Formula Coaching Program (the “Program”) which consists of the following
components:
a. 3 day Inner Circle Camp (travel not included)
b. Success Accelerator (Airfare and Hotel included)
c. 30 coaching sessions
d. 12 months unlimited access to the coaches
e. Real Estate Evaluation Software
_____________
Initial here

2.

I am purchasing enrollment into an educational program. No one has promised me any type of financial
success or guaranteed any other result(s). I acknowledge that any level of success (if any) is dependent upon
a variety of factors, including such things as: my level of commitment to the program, whether or not I am
personally able to implement what I learn, my own initiative, and general market factors to name just a few.
How and when I use and implement what I learn is up to me.
_____________
Initial here
3.

4.

A portion of a Utah law reads: “In addition to any right to otherwise revoke an offer, you the purchaser
may cancel this sale up to midnight of the third business day after the receipt of the merchandise or
premium, whichever is later.” By signing and initialing below, I acknowledge my understanding that to
exercise this 3-day-right to cancel, I must provide written notice to Advanced Real Estate Education, at
6465 S. 3000 E. Suite 201, S.L.C, Utah 84121 or fax my written request to (801) 890-2748 within three
business days after today. I may also call (800) 277-4350. I understand that Saturday is considered a
business day, and further understand that after this cancellation period has ended, my enrollment in the
Program will be considered final and no refunds will be issued--whether or not I participate/attend. After
completing all of your commitments and working the program thoroughly, if you are not 100% completely
satisfied with your progress, we will continue to work with you proactively, providing our products and
services at no additional cost, until you are.
_____________
Initial here

My total enrollment cost today is $31,500.00 which I am paying via:
[x] Credit Card
(x) Credit Card
(x) Credit Card
(x) Credit Card
(x) Credit Card
(x) ACH
(x) Credit Card
(X) BALANCE DUE OF

Last 4 Digits:
Last 4 Digits:
Last 4 Digits:
Last 4 Digits:
Last 4 Digits:
Last 4 Digits:
Last 4 Digits:

Amount: $1000.00
Amount: $5500.00
Amount: $3500.00
Amount: $2000.00
Amount: $2000.00
Amount: $5000.00
Amount: $5000.00
Amount: $6500.00

I hereby authorize you to process my payment as indicated above using the information previously
provided.

th

____________
Initial here

DATED: this 11 day of May, 2015.
___________________________________
LAURIE AND PHILIP MAJEWSKI
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION
FEDERAL TRADE COMMISSION, and
UTAH DIVISION OF CONSUMER
PROTECTION,

DECLARATION OF ANTHONY MOTA

Plaintiffs,
vs.
ZURIXX, LLC, et al.,
Defendants.

Case No. 2:19-cv-00713 DAK-DAO
Judge Dale Kimball

I, Anthony Mota, under penalty of perjury, declare as follows:
1.

Approximately four years ago, my partner Bonnie Brown and I began receiving

real estate investment training from Zurixx.
2.

We attended a three-day seminar that was a lifechanging event. I would have paid

ten times what I paid. The presentation was worth its weight in gold.
3.

Subsequent to the seminar we paid for the Gold Program but negotiated to receive

material for the Platinum Program. The training sessions were jampacked with strategies. We
turned our life around by doing what the trainers said. The program was not easy, but anyone
could do it if they put in the work. The classes were positive, informative, and definitely worth
the investment.
4.

After 13 months, we had a million-dollar business. We took all the information

presented at the courses and focused on it, focused on it, and focused on it. Nine months after
starting the training, I quit my job that paid six figures in order to concentrate on real estate
investment.
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5.

Due to some other obligations, we were not able to attend one of the courses for

which we paid. Months later, Zurixx contacted us after noticing we did not attend the course.
Since we were not able to attend the course, the company offered to send a thumb drive
containing the information we had missed.
6.

Having already attended some of the training we purchased, we received a phone

call from Zurixx explaining a coaching program. Before offering us personalized coaching, the
employee made sure we were willing and able to put in the time, work, and money required by
the program. No guarantees of success were made by the Zurixx representative. We were offered
the extra support and decided to purchase the coaching package.
7.

Before the purchase was finalized, another Zurixx representative read our contract

word for word while we followed along. The contract emphasized that Zurixx did not guarantee
any type of success. It also explained that we were allowed to cancel the sale without any penalty
up to three business days after our purchase.
8.

The one-on-one coaching put everything into perspective. We had thought we

were the cat’s meow because we were having success, but our coach was the reason our business
exploded. He gave us a boost to what we were already doing. Our coach gave us homework,
checked up on our assignments, and provided suggestions.
9.

Zurixx did not sugarcoat the amount of work it would take to be successful. The

company would say, “This requires work… and you need to invest in yourself.” We made a
commitment to do everything we were told. Every weeknight, after work, we invested four hours
a day working or learning more about real estate investment. We were tired.
10.

Due to the training we received by Zurixx, and the work we put in, we have

flipped over 40 houses. There was no reason people couldn’t be successful.
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11.

We were in touch with our instructors up to the last day. We are very saddened

because a resource has been taken away from us.
12.

Our experience with the company was 100 percent positive. Everything Zurixx

promised, they delivered.
I declare under penalty of perjury that the foregoing is true and correct.
DATED this 16th day of June, 2021.

permission)

/s/

Anthony

Anthony Mota

Mota

(signed

electronically

with
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION
FEDERAL TRADE COMMISSION, and
UTAH DIVISION OF CONSUMER
PROTECTION,

DECLARATION OF AUSTIN AGEE

Plaintiffs,
vs.

Case No. 2:19-cv-00713 DAK-DAO

ZURIXX, LLC, et al.,
Defendants.

Judge Dale Kimball

I, Austin Agee, under penalty of perjury, declare as follows:
1.

In October 2018, my wife Annelise and I began receiving real estate investment

training from Zurixx.
2.

Prior to receiving the training, Annelise and I worked together as estate managers.

We wanted to build a financial future and believed in real estate investment but thought it was
necessary to have a lot of money to invest in real estate. After attending a free seminar by
Zurixx, we were hungry for more and felt investing in real estate was worth fighting for.
3.

Subsequent to attending the free seminar, we attended a three-day seminar. The

three-day seminar was great. It was like drinking from a fire house. Although we did not know
much about real estate going into the three-day seminar, we really did learn a lot. The presenter
made it clear that creating wealth would not happen overnight. He emphasized being successful
would take hard work and dedication. At the conclusion of the three-day seminar, we purchased
a training package that included a bootcamp, a one-on-one visit from a mentor, and the Investors
Summit in Las Vegas, among other training. All the training was jam-packed full of a lot of
information.
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4.

After we had received some of the training, we got a phone call from Zurixx

explaining one-on-one coaching. Before offering us personalized coaching, the employee made
sure we were willing and able to put in the time, work, and money required by the program. No
guarantees of success were made by the Zurixx representative. We were offered the extra support
and decided to purchase the coaching package.
5.

Before the purchase was finalized, another Zurixx representative read our contract

word for word while we followed along. The contract emphasized that Zurixx did not guarantee
any type of success. It also explained that we were allowed to cancel the sale without any penalty
up to three business days after our purchase.
6.

The coaching we received was very beneficial and consisted of approximately 20

one-hour telephonic sessions with a professional real estate investor. Our coach taught us about
wholesaling, finding and analyzing properties, negotiating prices, the 70 Percent Rule, and
analytics in order to help us dive into deals.
7.

After receiving some of our coaching, when I called to set up an appointment with

our coach, I received a recording indicating Zurixx had been shut down by the Federal Trade
Commission (FTC). We literally felt sick to our stomach. The shutdown was heartbreaking. All
the great support we were receiving and had paid for was cut off.
8.

Although we continue working as estate managers full time, we have been

successful in real estate investment.
9.

I have nothing but good things to say about Zurixx. The company really helped us

a lot. We wonder if the students who complained had a lack of personal responsibility. Zurixx
taught us to pursue things in life and to take personal responsibility. As I have continued to learn
about real estate investment, the education provided by Zurixx has been confirmed.
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I declare under penalty of perjury that the foregoing is true and correct.
DATED this 16th day of June, 2021.

permission)

/s/

Austin

Austin Agee

Agee

(signed

electronically

with
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION
FEDERAL TRADE COMMISSION, and
UTAH DIVISION OF CONSUMER
PROTECTION,

DECLARATION OF ANDREW FURRY

Plaintiffs,
vs.
ZURIXX, LLC, et al.,
Defendants.

Case No. 2:19-cv-00713 DAK-DAO
Judge Dale Kimball

I, Andrew Furry, under penalty of perjury, declare as follows:
1.

In December 2016, I began attending real estate investment courses by Zurixx.

Prior to attending the training, I was a licensed realtor, had attended real estate training by
another company, and had flipped one or two properties. I attended the free seminar and found it
intriguing, so I registered for the three-day seminar.
2.

The three-day seminar was fairly intensive and provided a lot of information. I

still use the valuable information I learned at the three-day training. The program was not
presented as a get rich quick type. The presenter said, “You get out of this what you put in it.”
People did not listen if they thought Zurixx’s program would not require work to be successful.
3.

After the three-day seminar, I purchased a package which included online

training, a binder with DVDs, and contact information of banks that were willing to cooperate
with foreclosures.
4.

After I had received some of the training, a Zurixx employee called me to explain

the one-on-one coaching program. Before offering me personalized coaching, the Zurixx
representative made sure I was willing and able to put in the time, work, and money required by
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the program. No guarantees of success were made by Zurixx. I was offered the extra support and
decided to purchase the coaching package.
5.

Before the purchase was finalized, another Zurixx representative read my contract

word for word while I followed along. The contract emphasized that Zurixx did not guarantee
any type of success. It also explained that I was allowed to cancel the sale without any penalty up
to three business days after my purchase.
6.

The one-on-one coaching consisted of weekly half hour telephone calls for

approximately six months. If I had any questions during the week, I could contact my coach at
any time by email. I spoke with my coach if I needed guidance or vetting on specific situations.
My coach also provided creative marketing campaign ideas that were helpful. Overall, the
coaching was pretty tactile and the most valuable resource. After the initial six months of
coaching, Zurixx offered an additional six months of one-on-one coaching which I declined
because I was well on my way, but I continued to receive support from my coach.
7.

My wife and I also attended the Summit in Las Vegas where we were asked to go

on stage and present our story as up and comers. Before I could present at the Summit, Zurixx
required me to provide paperwork of all my deals. I gave Zurixx a copy of my sale agreements
and closing statements from lawyers indicating actual profits.
8.

I was pleased with my experience with Zurixx. Although I found some value from

the training provided by the other company, I felt the other company was less involved and less
helpful. Zurixx provided much more value. Since attending Zurixx’s training, I have flipped 13
properties and made good money on each.
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I declare under penalty of perjury that the foregoing is true and correct.
DATED this 17th day of June, 2021.

permission)

/s/

Andrew

Andrew Furry

Furry

(signed

electronically

with
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION
FEDERAL TRADE COMMISSION, and
UTAH DIVISION OF CONSUMER
PROTECTION,

DECLARATION OF SHANE ANDRUS

Plaintiffs,
vs.

Case No. 2:19-cv-00713 DAK-DAO

ZURIXX, LLC, et al.,
Defendants.

Judge Dale Kimball

I, Shane Andrus, under penalty of perjury, declare as follows:
1.

I previously worked for Zurixx as its Director of Customer Service and Retention.

As part of my job, I worked with Zurixx students who had complaints and/or sought refunds.
2.

Along with the customer service team I supervised, we handled complaints on all

aspects of Zurixx’s products, including from students who received coaching over the telephone.
3.

The coaching packages were sold through our telesales department.

4.

No cold calls were made by the telesales representatives for coaching. Everyone

who was contacted by the telesales staff had purchased other Zurixx products previously and had
attended in-person Zurixx events.
5.

The telesales process was incredibly focused on compliance, and requests for

refunds for coaching products sold by telesales representatives was limited. Overall, refunds for
telesales/coaching products were less than approximately seven percent of total telesales.
Chargebacks on those products (where a consumer reaches out directly to their bank and disputes
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a charge) was even less frequent, and accounted for approximately one to two percent of all
telesales.
6.

I worked in the telesales industry for many years, and in my experience, these

refund and chargeback numbers are low compared to industry standards.
7.

While tens of thousands purchased coaching packages from Zurixx through the

telesales process over the years, only a small percentage of those customers contacted my
customer service team with complaints and/or refund requests.
8.

In those instances when a student did contact our service team, we would work

with the customer to ensure their satisfaction.
9.

After a complaining student spoke with a customer service representative,

different options would be presented until a resolution was agreed to. Students were given
partial refunds, full refunds, additional coaching, or whatever would satisfy the particular
student’s concerns.
10.

Over the years, I am personally aware of less than a dozen instances where a

student complained to our customer service department regarding a telesales representative
making an earnings claim or misleading statement. In those instances, my team would
immediately listen to a recording of the call to review the sale.
11.

In those rare instances where it was verified that a sales representative had

represented something clearly prohibited by company policy, the student would immediately be
offered a complete refund.
12.

When the customer service department was made aware of a non-compliant call, I

would inform Chad Olsen (the head of the telesales representatives) of the issue. The telesales
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representative responsible for making the non-compliant statement would then be disciplined,
and their commission for the non-compliant sale would be revoked.
13.

At the time of every sale, the student would be transferred from the telesales

representative to a customer service representative who would describe in detail the customer’s
right to cancel within three days under Utah law. Customers would need to agree to each part of
the disclaimer before a sale would be processed.
14.

Additionally, the Director of Telesales, Chad Olsen, would conduct weekly

meetings with the sales representatives who worked the phones. In the meeting, the
representatives were advised as to what they could and could not say and how they were not
permitted to make earnings claims.
15.

Over the years, various sales representatives were disciplined, including at least

one termination, for violating the company’s compliance policies.
16.

Each year, Zurixx sent telesales and compliance scripts to the Utah Department of

Consumer Protection. The Division never expressed any concern over the scripts.
17.

Overall, the coaches, themselves, enjoyed high customer satisfaction from their

students.
18.

The coaches Zurixx used had all participated in many real estate transactions

during the course of their career and had significant real estate experience.
19.

I was employed by Zurixx when a temporary monitor, and eventual receiver, over

Zurixx was appointed by the Court in late-2019. For approximately three weeks, I continued to
perform my responsibilities as the Director of Customer Service for the company with the
receiver present.
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20.

In that time with the receiver, I strongly advised to the receiver and his colleagues

that they should continue to fulfill coaching services for students to ensure student satisfaction
and fulfill what the students had paid for.
21.

Despite my recommendation, these services were quickly terminated by the

receiver.
22.

Numerous students were frustrated that their coaching services had been abruptly

terminated, and chargebacks from students rose exponentially after the receiver was appointed.
I declare under penalty of perjury that the foregoing is true and correct.
DATED this 9th day of June, 2021.
/s/ Shane Andrus (signed electronically with permission)
Shane Andrus
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION
FEDERAL TRADE COMMISSION, and
UTAH DIVISION OF CONSUMER
PROTECTION,

DECLARATION OF SARAH VELILLA

Plaintiffs,
vs.

Case No. 2:19-cv-00713 DAK-DAO

ZURIXX, LLC, et al.,
Defendants.

Judge Dale Kimball

I, Sarah Velilla, under penalty of perjury, declare as follows:
1.

I previously worked for Zurixx as its in-house counsel.

I started with the

company in approximately May 2016.
2.

I am an attorney licensed to practice in the U.S. territory of Puerto Rico.

3.

Prior to working with Zurixx, I worked as a Judge Clerk for Puerto Rico’s Court

of Appeal—a position I have resumed since Zurixx terminated its operations in late-2019.
4.

During my time with Zurixx, my primary responsibility was reviewing and

analyzing transcripts from Zurixx’s live event seminars (preview events as well as three-day
seminars) and otherwise providing feedback to the company about best compliance practices.
By 2018, per company policy, speakers were required to show a prominent disclaimer to the
audience during their presentation, and otherwise refrain from making earnings claims and any
other statements that could be construed as misleading.
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5.

After reviewing transcripts from various events from the previous week, I would

participate in a weekly compliance meeting each Tuesday with Zurixx management, including
James Carlson, Cris Cannon, and Shawn Mangold, as well as others from time to time, including
Bryce Chamberlain, Matt Davis, Mark Stone, and Balaji Mudiler.
6.

During the weekly compliance meetings, I would direct management to any

statements made during the presentations I had reviewed that could be construed as earnings
claims or were otherwise misleading or non-compliant.
7.

After discussing the potentially non-complaint statements with company

management during our weekly compliance calls, I would often contact the speaker directly and
advise them of the potential issues. Members of management also contacted speakers directly to
notify them of the potential issues, including James Carlson and Cris Cannon, who often
contacted Zurixx presenters and outlined the issues one-on-one with them.
8.

The discipline given to non-compliant speakers would depend on the unique facts

and circumstances of the situation and was addressed on a case-by-case basis.
9.

While I did not personally impose the disciplinary measures directly, I am aware

of multiple occasions where Zurixx management disciplined speakers including issuing
warnings, assessing fines, cancelling appearances for non-complaint speakers at upcoming
events, and, in some instances, terminating the speaker altogether.
10.

During my time with the company, Zurixx became a member of the Electronic

Retail Self-Regulation Program (“ERSP”) in order to receive guidance and better understand the
rules set forth by the Federal Trade Commission (“FTC”). I interfaced with Peter Marinello and
Rebekka Denneberg from the ERSP and participated in a number of calls and meetings with
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them. Zurixx’s goal in working with the ERSP was to strengthen its compliance program and to
better understand FTC rules and regulations.
11.

To that end, I traveled with Zurixx representatives to meet with the FTC in

Washington, D.C. to discuss ways to make the company more compliant with relevant rules and
regulations.

The company’s purpose in expending the time and resources to travel to

Washington, D.C. to meet with FTC representatives was to understand the ways to become more
compliant.
12.

On occasion, I also met with speakers and others with the company to conduct

training. For example, in approximately 2018, I traveled to the company’s headquarters in Salt
Lake City and conducted a group training with Zurixx speakers about the company’s policies and
procedures with regards to earnings claims and other compliance issues.
13.

Over the years, during my time with the company, Zurixx expanded its focus on

expanding compliance each year. By 2019, my review of transcripts revealed far fewer issues
than when I started.
I declare under penalty of perjury that the foregoing is true and correct.
DATED this 9th day of June, 2021.
/s/ Sarah Velilla (signed electronically with permission)
Sarah Velilla
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION
FEDERAL TRADE COMMISSION, and
UTAH DIVISION OF CONSUMER
PROTECTION,

DECLARATION OF KEVIN YORK

Plaintiffs,
vs.

Case No. 2:19-cv-00713 DAK-DAO

ZURIXX, LLC, et al.,
Defendants.

Judge Dale Kimball

I, Kevin York, under penalty of perjury, declare as follows:
1.

I previously worked for Zurixx in its customer service department. I started with

the company in approximately 2013. Within the customer service department, I worked as a
retention specialist and handled calls from students who complained or wanted refunds.
2.

In my job, I interfaced with students who had attended live seminars as well as

with those who purchased coaching from the telesales representatives.
3.

No cold calls were made by Zurixx telesales representatives. Only those who had

previously purchased Zurixx’s products at live events would be contacted by a telesales reps.
4.

The number of complaints stemming from those students who purchased coaching

from a telesales representative was relatively low.
5.

In those instances where a student would call and request a refund, I worked with

the student to design a solution that met with their satisfaction. Satisfactory resolutions included
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giving the student additional training for free, additional admission to events for free, additional
coaching for free, as well as both partial and full refunds, depending on the circumstances.
6.

On a number of occasions, I authorized a complete or partial refund of the

student’s money even if the three-day automatic right of recession had expired.
7.

Zurixx company policy was that its telesales representatives not make earnings

claims to customers or state anything that could be construed as misleading. Zurixx’s
management encouraged its representatives to comply with company policy and not mislead
consumers.
8.

Over the years when I worked at Zurixx, I am aware of only a handful of

occasions where a telesales representative made an untrue or directly misleading statement to a
student.
9.

In those instances, after I reviewed a recording of the call and verified non-

complaint statements from a telesales representative, I immediately recommended that the
student be given a complete refund no matter how far along in the coaching process the student
was, or what other services the student had received.
10.

Telesales representatives would be disciplined by Zurixx for engaging in non-

compliant conduct. For example, when a sale was refunded based on non-compliant statements
by a sales representative, that representative’s commission would be reversed.
I declare under penalty of perjury that the foregoing is true and correct.
DATED this 10th day of June, 2021.
/s/ Kevin York (signed electronically with permission)
Kevin York
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION
FEDERAL TRADE COMMISSION, and
UTAH DIVISION OF CONSUMER
PROTECTION,

DECLARATION OF MATT DAVIS

Plaintiffs,
vs.

Case No. 2:19-cv-00713 DAK-DAO

ZURIXX, LLC, et al.,
Defendants.

Judge Dale Kimball

I, Matt Davis, under penalty of perjury, declare as follows:
1.

I was previously employed as a presenter by Zurixx.

2.

After years of presenting and speaking to Zurixx’s customers, in early 2019,

Zurixx hired me to train other speakers in addition to my regular speaking duties. It is my
understanding that Zurixx tasked me with this additional responsibility because of my years of
experience, and the lack of compliance-related issues or violations in my presentations.
3.

Zurixx compensated me for my additional responsibility of reviewing speakers’

presentations and training them to be compliant.
4.

My role as head trainer of speakers primarily consisted of reviewing transcripts of

Zurixx’s presentations and offering feedback to the speakers about how to make their
presentations more compliant when necessary. I offered feedback to speakers both orally and in
writing.
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5.

Zurixx policy was that speakers and other representatives not make earnings

claims during their presentations or say anything that could otherwise be construed as misleading
as to the nature of Zurixx’s real estate educational products.
6.

I reviewed multiple transcripts of Zurixx’s presentations each week for

compliance purposes and took notes when a speaker made a statement that could be construed as
being in violation of company policy.
7.

I also interfaced with Sara Velilla, the company’s in-house attorney, about

compliance issues and how to remedy them. Ms. Velilla devoted the majority of her job to
assisting the company design compliance policies and reviewing presentations for compliance.
8.

I participated in a weekly meeting with Ms. Velilla, as well as with others from

Zurixx management, including James Carlson and Cris Cannon to discuss compliance issues.
During those calls, Ms. Velilla and I would advise the group if we had encountered any potential
compliance issues and we would discuss various ways to handle each situation.
9.

I am aware that Zurixx disciplined speakers over the years for making potential

earnings claims, and/or offering statements that did not comply with company policy. The
discipline varied and was assessed on a case-by-case basis.
10.

I am aware that some speakers were given warnings, some speakers were fined,

some speakers were not booked to speak at future events, some speakers had their commissions
reversed, and some speakers were terminated based on their non-compliance with company
policy. James Carlson, one of Zurixx’s owners, would typically be the one to hand down fines,
or otherwise discipline, non-compliant speakers.
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11.

Zurixx conducted various trainings where they emphasized the importance of

compliant presentations to speakers.
12.

For example, in 2019, Zurixx flew a number of speakers to Puerto Rico and

conducted a two-day training of the speakers. I personally participated in the training. Over half
of the training’s content dealt with giving compliant presentations.
13.

Over the course of my time with the company, Zurixx’s emphasis on compliance

increased every year. By the end of 2019, when the company ceased operations, I was
encountering far less compliance issues than I had found earlier in my time with the company.
I declare under penalty of perjury that the foregoing is true and correct.
DATED this 9th day of June, 2021.
/s/ Matt Davis (signed electronically with permission)
Matt Davis

