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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH
FEDERAL TRADE COMMISSION and
UTAH DIVISION OF CONSUMER
PROTECTION,

UTAH DIVISION OF CONSUMER
PROTECTION’S OPPOSITION TO
DEFENDANTS’ MOTION FOR
PARTIAL SUMMARY JUDGMENT

Plaintiffs,
v.

Case No. 2:19-cv-00713-DAK-DAO

ZURIXX, LLC, et al.

District Judge Dale A. Kimball
Magistrate Judge Daphne A. Oberg

Defendants.

The Utah Division of Consumer Protection (“Division”) submits this Opposition to the
Zurixx Defendants’ Motion for Partial Summary Judgment as to Relief Under Section 13(b) and
BODA (ECF No. 245, the “Mot.”).
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INTRODUCTION
The Zurixx Defendants1 argue that the Division cannot obtain fines or seek penalties for
violations of the Utah Business Opportunity Disclosure Act (Utah Code Ann. § 13-15-1, et seq.)
(“BODA”) in this judicial action. The Zurixx Defendants claim that the Supreme Court’s
decision in AMG Cap. Mgmt., LLC v. FTC, 131 S. Ct. 1341, 1347 (2021), by analogy, strips the
Court of the ability to impose penalties for violations of BODA. That is wrong. AMG does not
touch upon, or have any applicability to, BODA. The Utah Legislature expressly provided that
the Division may bring a judicial action for BODA violations. BODA also specifically provides
that the courts may grant “any other relief” appropriate for violations of BODA. By authorizing a
judicial cause of action and providing that courts may grant “any other relief,” the Legislature
gave courts the ability to impose fines for violations of BODA. Further, where a statute creates a
judicial cause of action without specifying a particular remedy, the Court has the inherent power
to fashion an appropriate remedy.
The Zurixx Defendants’ motion for partial summary judgment as to BODA should be
denied.
RESPONSE TO STATEMENT OF UNDISPUTED FACTS
The Division does not dispute the Zurixx Defendants’ statement of undisputed facts, but
asserts that Fact 3 is irrelevant. Fact 3 states: “The Division never issued a ceased and desist
letter to any of the Defendants for violations of BODA.” Mot. at 2. This is irrelevant, because

1

Zurixx Defendants are Zurixx, LLC, Brand Management Holdings, LLC, CAC Investment
Ventures, LLC, CAC Investment Ventures, LLC (Puerto Rico) Carlson Development Group,
LLC, Carlson Development Group, LLC (Puerto Rico), CJ Seminar Holdings, LLC, Dorado
Marketing and Management, LLC, Zurixx Financial, LLC, Zurixx Financial, LLC (Puerto Rico),
Christopher A. Cannon, James M. Carlson, and Jeffrey D. Spangler.
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courts have already held that a cease and desist order is not a prerequisite to the Division’s
ability to bring this action. See FTC v. Nudge, LLC, 430 F. Supp. 3d 1230, 1245 (D. Utah 2019)
(holding that Division is “authorized to begin adjudicative proceedings through the initiation of a
judicial action” under BODA).
ARGUMENT
The Utah Business Opportunity Disclosure Act (Utah Code Ann. § 13-15-1, et seq.)
regulates companies that offer assisted marketing plans by requiring companies who sell these
plans to register and provide disclosures to consumers. Zurixx Defendants violated this provision
by failing to file the required information with the Division in violation of Utah Code Ann. § 1315-4 and failing to provide the required disclosure statements to prospective purchasers pursuant
to Utah Code Ann. § 13-15-5. See Second Amended Complaint, ECF No. 219, at 47-48. Zurixx
Defendants contend that, even if the Court finds that Nudge violated BODA, the Division lacks a
remedy. Mot. at 4-5. Their position is wrong.
BODA provides that “[i]f a seller fails to file the disclosures required” then “the division,
consistent with Section 13-2-5, shall begin adjudicative proceedings and shall issue a cease and
desist order.” Section 13-2-5, in turn, provides that the director of the Division has the authority
to “take administrative and judicial action against persons in violation of the division rules and
the laws administered and enforced by it, including the issuance of cease and desist orders.”
Judge Shelby confirmed this interpretation of BODA in the Nudge case, holding:
As the statute makes clear, the Division’s obligation to “begin adjudicative
proceedings” is not limited to administrative proceedings. Instead, the Division is
also authorized to begin adjudicative proceedings through the initiation of a
judicial action.
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FTC v. Nudge, LLC, 430 F. Supp. 3d at 1245.
The Division’s ability to take judicial action is confirmed by the legislative grant of
authority contained in Utah Code Ann. § 13-15-6(3), which provides:
In the event the division is granted judgment or injunctive relief in an appropriate
court of competent jurisdiction, the division, in addition to any other relief, is
entitled to an award of reasonable attorney’s fees, costs of court, and investigative
fees.
§ 13-15-6(3) (emphasis supplied). “Other relief” includes injunctive relief and financial
remedies, including civil penalties. In fact, the Legislature clearly intended that the
Division be granted the power to obtain an injunction and other relief in a civil action.
Defendants seek to confine BODA remedies only to the administrative remedy outlined
in Utah Code Ann. § 13-15-4(a). That penurious interpretation is not supported by the plain
language of the statute. Utah courts recognize “[i]t is axiomatic that a statute should be given a
reasonable and sensible construction and that the legislature did not intend an absurd or
unreasonable result.” Division of Consumer Protection v. GAF, 760 P.2d 310, 313 (Utah 1988)
(citations omitted). It would be both absurd and unreasonable for the Division to be granted a
remedy in an administrative forum but not in a civil action. This interpretation is consistent with
the Legislature’s declared intent behind consumer protection statutes:
The Legislature declares that it is appropriate and necessary for state government
to protect its citizens from harmful and injurious acts by persons offering or
providing essential or necessary goods and services to the general public. . ..
However, the general public interest shall be recognized and regarded as the
primary purpose of all regulation by state government.
Utah Code Ann. § 13-1-1.
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Furthermore, when a cause of action is created by statute, a remedy necessarily follows,
and courts have the inherent power to award an appropriate remedy. “Absent clear direction to
the contrary by Congress, the federal courts have the power to award any appropriate relief in a
cognizable cause of action brought pursuant to a federal statute.” Franklin v. Gwinnett County
Public Schools, 503 U.S. 60, 70-71 (1992). The Franklin court determined that “the onus is on
negation, not affirmation: traditional remedies are available, ‘absent clear direction to the
contrary by Congress.’” Francisco v. Susano, 525 Fed. Appx. 828, 833 (10th Cir. 2013)
(unpublished), citing Franklin, 503 U.S. at 70-71 (emphasis in Francisco opinion). Cf. Spackman
ex rel. Spackman v. Bd. of Educ. of Box Elder Cty. Sch. Dist., 16 P.3d 533, 537 (Utah 2000)
(courts look to common law remedies for cause of action for violation of constitution “[i]n the
absence of applicable constitutional or statutory authority”).2
Accordingly, the Division may seek injunctive and other relief in a judicial action to
enforce BODA. The Utah Legislature gave the Division a cause of action in the courts and did
not limit the scope of the remedies available in such actions. As the statute makes clear, the Utah
Legislature found that violations of BODA merited civil fines. The fines obtainable in an
administrative proceeding are limited at $2500 per violation. Those same fines are a similarly

2

The Zurixx Defendants cite Woodard v. Jefferson County, 18 F. App’x 706 (10th Cir. 2001)
(unpublished) for the proposition that the power of administrative agencies is confined to the
authority granted them by statute. Mot. at 4. This does not aid the Zurixx Defendants’ position.
The Court is not an administrative agency, and unlike an administrative agency, the Court has
the power to grant appropriate relief and remedies absent a clear prohibition by the Legislature.
See Franklin, 503 U.S. at 70-71; Francisco, 525 Fed. App’x. at 833. Moreover, here, the
Legislature expressly granted courts the ability to give “any other relief” for BODA violations.
Supra at 4.
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appropriate remedy in a judicial action. The Court is the ultimate arbiter of the amount of those
fines.
Finally, even if the Zurixx Defendants were correct that the Division director alone, and
not the Court, can impose fines for BODA violations—which they are not—this would not
impact the Court’s jurisdiction to determine whether the Zurixx Defendants in fact violated
BODA. Upon a judicial finding that the Zurixx Defendants violated BODA, the Division director
could then determine the amount of any applicable fine and impose the fine pursuant to an
administrative order under Utah Code Ann. § 13-15-6(4).
CONCLUSION
For the reasons stated above, the Court should deny the Zurixx Defendants’ Motion for
Partial Summary Judgment as to relief under BODA.
Respectfully submitted this 9th day of June 2021.
/s/ Robert G. Wing
Signed by filing attorney with permission from
Robert G. Wing
Thomas M. Melton (4999)
Robert G. Wing (4445)
Joni Ostler (9607)
Kevin McLean (16101)
Assistant Attorneys General
Utah Attorney General’s Office
Attorneys for Plaintiff Utah Division of Consumer
Protection
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on June 9, 2021, a true and correct copy of the foregoing
UTAH DIVISION OF CONSUMER PROTECTION’S OPPOSITION TO DEFENDANTS’
MOTION FOR PARTIAL SUMMARY JUDGMENT was served on counsel for all parties via
electronic filing with the Court’s ECF service.
/s/ Joni Ostler
Joni Ostler
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