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COLLOT GUERARD
JOSHUA DOAN
AMANDA GRIER
THOMAS HARRIS
(Each appearing pursuant to DUCivR 83-1.1(d)(1))
600 Pennsylvania Ave., NW, CC-8528
Washington, D.C. 20580
Telephone: (202) 326-33338
cguerard@ftc.gov; jdoan@ftc.gov; agrier@ftc.gov; tharris@ftc.gov
Attorneys for Plaintiff
FEDERAL TRADE COMMISSION
ROBERT G. WING (4445)
THOMAS M. MELTON (4999)
JONI OSTLER (9607)
KEVIN MCLEAN (16101)
Assistant Attorneys General
Utah Attorney General’s Office
160 East 300 South, Fifth Floor
Salt Lake City, Utah 84114
Telephone: 801-366-0310
rwing@agutah.gov; tmelton@agutah.gov; joniostler@agutah.gov; kmclean@agutah.gov
Attorneys for Plaintiff
UTAH DIVISION OF CONSUMER PROTECTION
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH
FEDERAL TRADE COMMISSION and
UTAH DIVISION OF CONSUMER
PROTECTION,

Case No. 2:19-cv-00713-DAK-DAO

Plaintiffs,

Magistrate Judge Daphne A. Oberg

District Judge Dale A. Kimball

v.
ZURIXX, LLC, et al.,
Defendants.
PLAINTIFFS’ SHORT FORM MOTION TO COMPEL NONPARTY MATT DAVIS
TO PRODUCE DOCUMENTS IN COMPLIANCE WITH RULE 45 SUBPOENA

Plaintiffs’ Short Form Motion to Compel
Nonparty Matt Davis to Produce Documents
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Matt Davis (“Davis”) has refused to produce any documents until the FTC agrees to pay
$13,000 in alleged production costs. In view of the at least $3 million Davis received from the
Zurixx deceptive scheme as a principal speaker at Zurixx’s sales events, $13,000 is not a
significant expense. Nor does compliance impose an undue burden.
First, plaintiffs have accommodated Davis’s general objections. Plaintiffs: 1) agree to
Davis’s requests regarding a staggered return and privilege log; 2) will accept native files to
eliminate vendor costs; 3) offer FTC resources for a taint team to withhold privileged documents
from the trial team to eliminate the cost of privilege review; and 4) agree to seek only documents
created or sent after Davis started working with defendants.
Second, plaintiffs have accommodated most of Davis’s specific objections. For example,
plaintiffs have agreed to limit: 1) Requests 1 and 2 to entities that Davis knows are or were
defendants’ subsidiaries, successors, or assigns; and 2) Request 4 to companies that Davis knows
offered funding to Zurixx consumers.
Third, Davis objects to three Requests asking for substantiation for earnings and other
marketing claims of the nature alleged in the First Amended Complaint. Requests 24-26 ask for
substantiation for claims made by the principal speakers, including Davis, at Zurixx’s 3-day
workshops. These typical representations are distilled from transcripts of four different
workshops, including one at which Davis was the principal speaker. If Davis has substantiation
for the claims, he should be able to produce it with minimal burden.
In Request 29, the FTC asks for documents related to the wholesale property flips Davis
had completed. We suggested that Davis produce types of tax-related information to show his
experience with wholesale flips. Davis has declined our offer.

Plaintiffs’ Short Form Motion to Compel
Nonparty Matt Davis to Produce Documents
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Davis objects that compliance entails significant expense and undue burden, but that is
not the case. A district court may order a nonparty subpoena recipient to produce documents
over objection and without shifting costs if it does not impose “significant expense.” See, e.g.,
Mgmt. Comp. Grp. Lee, Inc. v. Oklahoma State Univ., No. CIV-11-967-D, 2011 WL 5326262, at
*4 (W.D. Okla. Nov. 3, 2011) (granting motion to compel in part and not shifting costs because
expenses of $1,761 and “approximately 55 hours of work for in-house counsel” did not
constitute significant expense or undue burden); Heartland Surgical Specialty Hosp., LLC v.
Midwest Div., Inc., No. 05-2164 MLBDWB, 2007 WL 2122437, at *11, 14 (D. Kan. July 20,
2007) (granting in part motion to compel without shifting costs to the requestor).
Here, the disputed Requests are reasonable and narrowly tailored, and the alleged cost to
comply with the Requests pales in comparison to the huge sum that Davis took in from the
Zurixx scheme as a principal speaker at deceptive sales events.
Davis raises no written objections to Requests 3, 5-23, 27-28, 30-40.

February 10, 2021

Respectfully submitted,
/s/ Collot Guerard
Collot Guerard
Joshua Doan
Amanda Grier
Thomas Harris
(Each appearing per DUCivR 83-1.1(d)(1))
Federal Trade Commission
600 Pennsylvania Ave. NW, CC-8528
Tel: (202) 326-3187
Email: cguerard@ftc.gov
Email: jdoan@ftc.gov
Attorneys for Plaintiff
FEDERAL TRADE COMMISSION
/s/ Robert G. Wing

Plaintiffs’ Short Form Motion to Compel
Nonparty Matt Davis to Produce Documents

3

Case 2:19-cv-00713-DAK-DAO Document 218 Filed 02/10/21 PageID.11909 Page 4 of 6

(Signed by Filing Attorney with
Permission of Plaintiff’s Attorney)
/s/ Collot Guerard
Robert G. Wing (4445)
Thomas M. Melton (4999)
Joni Ostler (9607)
Kevin McLean (16101)
Assistant Attorneys General
Utah Attorney General’s Office
160 East 300 South, Fifth Floor
Salt Lake City, Utah 84114
Tel: (801) 366-0310
Email: rwing@agutah.gov
Email: tmelton@agutah.gov
Email: joniostler@agutah.gov
Email: kmclean@agutah.gov
Attorneys for Plaintiff
UTAH DIVISION OF CONSUMER
PROTECTION

Plaintiffs’ Short Form Motion to Compel
Nonparty Matt Davis to Produce Documents
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Certificate of Service
I HEREBY CERTIFY that on February 10, 2021, a true and correct copy of the
foregoing, Plaintiffs’ Short Form Motion to Compel Production by Matt Davis was served by
email and Federal Express upon:

and

Jason McNeill
Eric Schnibbe
McNeill VonMaack
175 South Main Street, Suite 1050
Salt Lake City, Utah 84111
mcneill@mvmlegal.com
schnibbe@mvmlegal.com
Counsel for Nonparty Matt Davis
electronically by the Court’s ECF System upon:
Z. Ryan Pahnke
RAY QUINNEY & NEBEKER, PC
36 South State Street, Suite 1400
PO Box 45385
Salt Lake City, UT 84145
Telephone: 801-323-3327
Email: ebenson@rqn.com
Email: rpahnke@rqn.com
Eric Benson
POTTER HANDY LLP
2700 Homestead Rd., Suite 60
Park City, UT 84908
Telephone: 858-375-7385
Email: ericb@potterhandy.com
Mark L. Smith
D. Loren Washburn
SMITH WASHBURN, LLP
8 East Broadway, Suite 320
Salt Lake City, UT 84111
Telephone: 801-584-1800
Email: msmith@smithwashburn.com
Email: lwashburn@smithwashburn.com
Attorneys for the Zurixx Defendants

Plaintiffs’ Short Form Motion to Compel
Nonparty Matt Davis to Produce Documents
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Brennan Moss
Michael Gehret
ARMSTRONG TEASDALE
257 East 200 South, Suite 350
Salt Lake City, UT 84111
Telephone: 720-613-7088
Email: bmoss@atllp.com
Email: mgehret@atllip.com
Attorneys for the Additional Spangler Defendants
/s/ Collot Guerard
Collot Guerard

Plaintiffs’ Short Form Motion to Compel
Nonparty Matt Davis to Produce Documents
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH
FEDERAL TRADE COMMISSION and
UTAH DIVISION OF CONSUMER
PROTECTION,

Case No. 2:19-cv-00713-DAK-DAO

Plaintiffs,

Magistrate Judge Daphne A. Oberg

District Judge Dale A. Kimball

v.
ZURIXX, LLC, et al.,
Defendants.
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CERTIFICATION OF COLLOT GUERARD PURSUANT TO 28 U.S.C. § 1746
IN SUPPORT OF SHORT FORM MOTION TO COMPEL
NONPARTYMATT DAVIS TO COMPLY WITH DOCUMENT SUBPOENA
I, Collot Guerard, declare as follows:
1.

I am more than eighteen years of age and a citizen of the United States. I am

counsel for the plaintiff Federal Trade Commission in the above-captioned action.
2.

Unless stated otherwise, I have personal knowledge of the facts stated herein and,

if called as a witness, would competently testify thereto.
3.

I make this Certification pursuant to DUCivR 37-1(a)(4) to document the

reasonable efforts by counsel for the plaintiffs and counsel for nonparty Matt Davis (“Davis”)
have made since late November 2020, via both written and telephone communications, to resolve
this discovery dispute. I make it also to authenticate the various exhibits submitted with this
Certification.
4.

Exhibit 1 is a true and correct copy of a letter dated July 30, 2020, I sent to Davis.

The letter enclosed the Rule 45 document Subpoena, a copy of DUCivR 37, and complete
transcripts from a 3-day workshop in September 2018 at which Davis was the principal speaker.
The letter, document subpoena, Rule, and transcripts were sent by email. Davis had agreed to
accept service of the subpoena by email, as reflected in my letter that is Exhibit 1.
5.

Exhibit 2 is a true and correct copy of the Rule 45 document subpoena dated July

30, 2020, to Davis. I signed the Subpoena. Exhibit 2 does not include the three transcripts of the
3-day workshop at which Davis was the principal speaker. However, the transcripts were filed
through the ECF system in support of plaintiffs’ motion for a temporary restraining order, at ECF
12-7, 12-8, and 12-9 and are available for the Court’s review.
Certification of FTC Counsel re
Short Form Motion to Compel Nonparty Matt Davis
To Comply With Document Subpoena
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6.

Counsel for Davis twice asked for an extension of time to comply with the

Subpoena or to provide written objections. The request for the second extension was to a date
after Judge Kimball had ruled on defendants’ motion to stay all proceedings pending the
Supreme Court’s ruling in AMG v. FTC. Plaintiffs’ counsel agreed to both requests. Exhibit 3
is a true and correct copy of email correspondence dated August 21, 2020, between Davis’s and
FTC counsel regarding the extensions.
7.

On November 24, 2020, Judge Kimball issued his opinion denying defendants’

motion to stay all proceedings [ECF 205]. Exhibit 4 is a true and correct copy of email
correspondence dated November 25, 2020, from FTC counsel to Davis’s counsel asking for a
response to the document subpoena within 14 days.
8.

On December 2, 2020, Jason McNeill, Davis’s counsel, sent a letter stating that

Davis intended to comply in large part with the Subpoena as drafted but that the production was
conditioned on the FTC’s confirming, in advance, that it would pay all expenses associated with
Davis’s production, which was estimated to be approximately $13,000. Exhibit 5 is a true and
correct copy of the letter dated December 2, 2020, from Mr. McNeill to Ms. Guerard.
9.

On December 3, 2020, Ms. Guerard sent a letter to Mr. McNeill agreeing to Mr.

McNeill’s requests regarding a staggered return and a privilege log, but questioning his assertion
of undue burden and significant expense. The letter stated the FTC expected that Davis would
produce documents on December 8 that are responsive, not privileged, and not unduly
burdensome to produce, and that the FTC would review objections if made. Exhibit 6 is a true
and correct copy of a letter dated December 3, 2020, from Ms. Guerard to Mr. McNeill.

Certification of FTC Counsel re
Short Form Motion to Compel Nonparty Matt Davis
To Comply With Document Subpoena
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10.

On December 8, the date the production was due, Mr. McNeill sent a letter to Ms.

Guerard stating, inter alia, that the FTC had refused to commit to pay all the costs of production.
Mr. McNeill then raised several general objections. He also raised specific objections to
Requests 1, 2, 4, 24-26, and 29. 1 Mr. McNeill asked for a meet and confer regarding the
objection relative to the FTC’s reimbursement of the production expenses. Exhibit 7 is a true
and correct copy of a letter dated December 8, 2020, from Mr. McNeill to Ms. Guerard setting
forth Davis’ general and specific objections.
11.

Eric Schnibbe, counsel for Davis, and Ms. Guerard and Thomas Harris,

representing the FTC, held a telephone meet and confer on December 15, 2020.
12.

On December 16, Ms. Guerard sent a letter to Davis’ counsel memorializing the

meet and confer, and setting forth FTC’s efforts to accommodate Davis’s objections. Exhibit 8
is a true and correct copy of the December 16 letter. The FTC agreed to receive a rolling
production of responsive documents. In order to avoid the expense of a vendor, it offered to
accept native files directly, via a secure link, from counsel or to send a hard drive to counsel so
the documents could be uploaded to the hard drive. The FTC offered to use a taint team to
identify potentially-privileged documents that would be withheld from the litigating team as a
means to avoid the expense of attorney review of the documents. The FTC agreed that Davis did
not need to produce documents created before he started working with Zurixx in 2016.
The FTC then addressed each of Davis’s specific objections.

1

There were no written specific objections to Requests 3, 5-23, 27-28, and 30-40.

Certification of FTC Counsel re
Short Form Motion to Compel Nonparty Matt Davis
To Comply With Document Subpoena
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•

Request 1. The FTC agreed to Davis’s suggestion that he need only produce documents
relating or referring to services Davis provided to the named defendants and to those
entities that Davis knows are defendants’ subsidiaries, successors, and assigns.

•

Request 2. The FTC agreed to Davis’s request that he need only produce agreements
with the named defendants or with those entities that Davis knows are defendants’
subsidiaries, successors, and assigns.

•

Request 4. The FTC agreed to Davis’s request that he need only produce
Communications with Seed Capital, Foundation Funding, and other companies Davis
knows offered financing to consumers, whether to purchase defendants’ products or to
invest in real estate.

•

Requests 24-26. The FTC explained the context of the claims that were typically made
by speakers such as Davis at the 3-day workshops. The claims are distilled from
transcripts of recordings at various 3-day workshops in 2018 and 2019, including from
the September 2018 workshop where Mr. Davis was the speaker. 2

•

Request 29. As an accommodation to Davis’s objection to documents regarding his
wholesale flips, the FTC suggested alternatives to show Davis’ experience as a wholesale
flipper.

13. On January 6, 2021, Mr. McNeill sent a letter stating that the threshold issue and
objection was the FTC’s refusal to pay all expenses associated with the document
production, that the FTC’s proposals to reduce the burden were unacceptable, and until
the FTC agreed to pay all costs associated with the production, Davis would not produce
responsive documents. Exhibit 9 is a true and correct copy of Mr. McNeill’s January 6,
2021, letter to Ms. Guerard.
14. On February 10, 2021, Ms. Guerard and Mr. Harris for the FTC and Mr. Schnibbe for
Davis held a second meet and confer. The FTC again stated that in view of the $3
million that Davis had received from Zurixx between 2016 and 2019 for his services as a
3-day workshop speaker, it was not an undue burden or significant expense for Davis to
pay for the costs of production. Mr. Schnibbe stated again that Davis was not going to
produce any document until the FTC had agreed to pay the entire cost of production.

Examples of the types of claims made by Davis and other Zurixx speakers at the 3-day
workshops are set forth in Paragraphs 77-97 and Counts I-II and IV of the First Amended
Complaint. It is for these claims that plaintiffs are requesting substantiation.

2

Certification of FTC Counsel re
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I declare under penalty of perjury that the foregoing is true and correct.
Executed on February 10, 2021, in Galesville, MD.
Collot Guerard
Collot Guerard

Certification of FTC Counsel re
Short Form Motion to Compel Nonparty Matt Davis
To Comply With Document Subpoena
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Certificate of Service
I HEREBY CERTIFY that on February 10, 2021 a true and correct copy of the foregoing
Certification of FTC counsel with exhibits was served by email and Federal Express upon:
Jason McNeill
Eric Schnibbe
McNeill VonMaack
175 South Main Street, Suite 1050
Salt Lake City, Utah 84111
mcneill@mvmlegal.com
schnibbe@mvmlegal.com
Counsel for Nonparty Matt Davis
and
electronically by the Court’s ECF System upon:
Z. Ryan Pahnke
RAY QUINNEY & NEBEKER, PC
36 South State Street, Suite 1400
PO Box 45385
Salt Lake City, UT 84145
Telephone: 801-323-3327
Email: ebenson@rqn.com
Email: rpahnke@rqn.com
Eric Benson
POTTER HANDY LLP
2700 Homestead Rd., Suite 60
Park City, UT 84908
Telephone: 858-375-7385
Email: ericb@potterhandy.com
Mark L. Smith
D. Loren Washburn
SMITH WASHBURN, LLP
8 East Broadway, Suite 320
Salt Lake City, UT 84111
Telephone: 801-584-1800
Email: msmith@smithwashburn.com
Email: lwashburn@smithwashburn.com
Certification of FTC Counsel re
Short Form Motion to Compel Nonparty Matt Davis
To Comply With Document Subpoena
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Attorneys for the Zurixx Defendants
Brennan Moss
Michael Gehret
ARMSTRONG TEASDALE
257 East 200 South, Suite 350
Salt Lake City, UT 84111
Telephone: 720-613-7088
Email: bmoss@atllp.com
Email: mgehret@atllip.com
Attorneys for the Additional Spangler Defendants
/s/ Collot Guerard
Collot
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UNITED STATES OF AMERICA

Federal Trade Commission
Washington, DC 20580

Collot Guerard
Division of Marketing Practices
600 Pennsylvania Avenue NW CC 8528
Washington DC 20580

Phone: (202) 326-3338
Fax: (202) 326-3395
Email: cguerard@ftc.gov

July 30, 2020
Matt Davis
Via EM: matthewreese31@gmail.com
Re:
Federal Trade Commission v. Zurixx, LLC et al.
U.S. District Court for the District of Utah, Case No. 2:19-cv-000713-DAK
Dear Mr. Davis:
You are being served with a Rule 45 Subpoena for production of documents, attachments
A-C, and three transcripts, Exhibits 8, 9, and 10. Thank you for agreeing to accept service of the
Subpoena by email. The Subpoena requests production of documents that are in your possession
or custody, or are subject to your control, concerning the above-referenced matter. Production of
the requested documents is due on August 28, 2020, at 5:00 pm.
Although the Subpoena requests that you produce the requested documents for inspection
at the Office of the Utah Attorney General, 160 East 300 South, Salt Lake City, UT (attention
Leigh Veillette), you may comply with the Subpoena by delivering copies of the requested
documents by email or mail, no later than August 28, 2020, at 5:00 pm, to Ashley Knott,
Federal Trade Commission, 600 Pennsylvania Avenue NW, Mail Drop CC-9528, Washington DC
20580, (202) 326-3330, aknott@ftc.gov. Ms. Knott can also arrange for a secure link where you
may upload your documents and produce them electronically.
The Instructions, Definitions, and Specifications are Attachment A. There are 40
Specifications requesting various categories of documents. In addition, when preparing the
documents responsive to the Subpoena, please comply with the FTC Production Guidelines,
which are Attachment B and please sign and return the attached Certification of Records, which
is Attachment C. We are also serving you with three transcripts of recordings of a 3-day
workshop at which you were the presenter and that we filed with the Court as Exhibits 8, 9, and
10. Finally, you will find a local Court rule regarding Subpoenas. If you have any questions
regarding the Subpoena, please call me at (202) 326-3338 and I will be happy to assist you.
Sincerely,
/s/ Collot Guerard
Collot Guerard
Attorney

Exhibit 1
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UNITED STATES DISTRICT COURT
for the

District
of Utah
__________
District
of __________
FTC & Utah Division of Consumer Protection
Plaintiff

v.
Zurixx, LLC et al.
Defendant

)
)
)
)
)
)

Civil Action No. 2:19-cv-000713-DAK

SUBPOENA TO PRODUCE DOCUMENTS, INFORMATION, OR OBJECTS
OR TO PERMIT INSPECTION OF PREMISES IN A CIVIL ACTION
Matt Davis

To:

(Name of person to whom this subpoena is directed)

’ Production: YOU ARE COMMANDED to produce at the time, date, and place set forth below the following
documents, electronically stored information, or objects, and to permit inspection, copying, testing, or sampling of the
material: See Attachment A

Place: Office of the Utah State Attorney General

Date and Time:

160 East 300 South
Salt Lake City UT 84114

08/28/2020 5:00 pm

’ Inspection of Premises: YOU ARE COMMANDED to permit entry onto the designated premises, land, or
other property possessed or controlled by you at the time, date, and location set forth below, so that the requesting party
may inspect, measure, survey, photograph, test, or sample the property or any designated object or operation on it.
Place:

Date and Time:

The following provisions of Fed. R. Civ. P. 45 are attached – Rule 45(c), relating to the place of compliance;
Rule 45(d), relating to your protection as a person subject to a subpoena; and Rule 45(e) and (g), relating to your duty to
respond to this subpoena and the potential consequences of not doing so.
Date:

07/30/2020

CLERK OF COURT
OR
Signature of Clerk or Deputy Clerk

Attorney’s signature

FTC
The name, address, e-mail address, and telephone number of the attorney representing (name of party)
, who issues or requests this subpoena, are:

Collot Guerard, 600 Penn. Ave. NW, Room CC # 8602, Wash. DC 20580, cguerard@ftc.gov, 202-326-3338

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things or the
inspection of premises before trial, a notice and a copy of the subpoena must be served on each party in this case before
it is served on the person to whom it is directed. Fed. R. Civ. P. 45(a)(4).

Exhibit 2
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Civil Action No. 2:19-cv-000713-DAK
PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)
I received this subpoena for (name of individual and title, if any)
on (date)

.
’ I served the subpoena by delivering a copy to the named person as follows:
on (date)

; or

’ I returned the subpoena unexecuted because:
.
Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also
tendered to the witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of
$
My fees are $

.
for travel and $

for services, for a total of $

0.00

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc.:

Exhibit 2
Print

Save As...

Add Attachment

Reset

.
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Federal Rule of Civil Procedure 45 (c), (d), (e), and (g) (Effective 12/1/13)
(c) Place of Compliance.
(1) For a Trial, Hearing, or Deposition. A subpoena may command a
person to attend a trial, hearing, or deposition only as follows:
(A) within 100 miles of where the person resides, is employed, or
regularly transacts business in person; or
(B) within the state where the person resides, is employed, or regularly
transacts business in person, if the person
(i) is a party or a party’s officer; or
(ii) is commanded to attend a trial and would not incur substantial
expense.

(ii) disclosing an unretained expert’s opinion or information that does
not describe specific occurrences in dispute and results from the expert’s
study that was not requested by a party.
(C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(d)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under specified
conditions if the serving party:
(i) shows a substantial need for the testimony or material that cannot be
otherwise met without undue hardship; and
(ii) ensures that the subpoenaed person will be reasonably compensated.
(e) Duties in Responding to a Subpoena.

(2) For Other Discovery. A subpoena may command:
(A) production of documents, electronically stored information, or
tangible things at a place within 100 miles of where the person resides, is
employed, or regularly transacts business in person; and
(B) inspection of premises at the premises to be inspected.
(d) Protecting a Person Subject to a Subpoena; Enforcement.
(1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney
responsible for issuing and serving a subpoena must take reasonable steps
to avoid imposing undue burden or expense on a person subject to the
subpoena. The court for the district where compliance is required must
enforce this duty and impose an appropriate sanction—which may include
lost earnings and reasonable attorney’s fees—on a party or attorney who
fails to comply.
(2) Command to Produce Materials or Permit Inspection.
(A) Appearance Not Required. A person commanded to produce
documents, electronically stored information, or tangible things, or to
permit the inspection of premises, need not appear in person at the place of
production or inspection unless also commanded to appear for a deposition,
hearing, or trial.
(B) Objections. A person commanded to produce documents or tangible
things or to permit inspection may serve on the party or attorney designated
in the subpoena a written objection to inspecting, copying, testing, or
sampling any or all of the materials or to inspecting the premises—or to
producing electronically stored information in the form or forms requested.
The objection must be served before the earlier of the time specified for
compliance or 14 days after the subpoena is served. If an objection is made,
the following rules apply:
(i) At any time, on notice to the commanded person, the serving party
may move the court for the district where compliance is required for an
order compelling production or inspection.
(ii) These acts may be required only as directed in the order, and the
order must protect a person who is neither a party nor a party’s officer from
significant expense resulting from compliance.
(3) Quashing or Modifying a Subpoena.
(A) When Required. On timely motion, the court for the district where
compliance is required must quash or modify a subpoena that:
(i) fails to allow a reasonable time to comply;
(ii) requires a person to comply beyond the geographical limits
specified in Rule 45(c);
(iii) requires disclosure of privileged or other protected matter, if no
exception or waiver applies; or
(iv) subjects a person to undue burden.
(B) When Permitted. To protect a person subject to or affected by a
subpoena, the court for the district where compliance is required may, on
motion, quash or modify the subpoena if it requires:
(i) disclosing a trade secret or other confidential research,
development, or commercial information; or

(1) Producing Documents or Electronically Stored Information. These
procedures apply to producing documents or electronically stored
information:
(A) Documents. A person responding to a subpoena to produce documents
must produce them as they are kept in the ordinary course of business or
must organize and label them to correspond to the categories in the demand.
(B) Form for Producing Electronically Stored Information Not Specified.
If a subpoena does not specify a form for producing electronically stored
information, the person responding must produce it in a form or forms in
which it is ordinarily maintained or in a reasonably usable form or forms.
(C) Electronically Stored Information Produced in Only One Form. The
person responding need not produce the same electronically stored
information in more than one form.
(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored information
from sources that the person identifies as not reasonably accessible because
of undue burden or cost. On motion to compel discovery or for a protective
order, the person responding must show that the information is not
reasonably accessible because of undue burden or cost. If that showing is
made, the court may nonetheless order discovery from such sources if the
requesting party shows good cause, considering the limitations of Rule
26(b)(2)(C). The court may specify conditions for the discovery.
(2) Claiming Privilege or Protection.
(A) Information Withheld. A person withholding subpoenaed information
under a claim that it is privileged or subject to protection as trial-preparation
material must:
(i) expressly make the claim; and
(ii) describe the nature of the withheld documents, communications, or
tangible things in a manner that, without revealing information itself
privileged or protected, will enable the parties to assess the claim.
(B) Information Produced. If information produced in response to a
subpoena is subject to a claim of privilege or of protection as
trial-preparation material, the person making the claim may notify any party
that received the information of the claim and the basis for it. After being
notified, a party must promptly return, sequester, or destroy the specified
information and any copies it has; must not use or disclose the information
until the claim is resolved; must take reasonable steps to retrieve the
information if the party disclosed it before being notified; and may promptly
present the information under seal to the court for the district where
compliance is required for a determination of the claim. The person who
produced the information must preserve the information until the claim is
resolved.
(g) Contempt.
The court for the district where compliance is required—and also, after a
motion is transferred, the issuing court—may hold in contempt a person
who, having been served, fails without adequate excuse to obey the
subpoena or an order related to it.

For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013).
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I.

INSTRUCTIONS

A.

Unless otherwise specified, this Subpoena covers the period from January 1, 2012
through the date of Your complete compliance with it. Documents originating before this
period but Relating To or Referring To actions or conduct within the period should be
included in Your production response(s). If after the date of production, You become
aware of additional responsive Documents, You should produce those documents to the
Plaintiff Federal Trade Commission.

B.

This Subpoena requires the production of Documents within Your possession, custody, or
control, or in the possession, custody, or control of any other Person (including advisors,
agents, and accountants) acting or purporting to act on Your behalf, or which You have
the legal right to obtain from such Person.

C.

You are required to search for responsive documents on personal and business devices,
such as personal and business computers, laptops, notebooks, cellphones, personal desk
assistants, and other mobile devices.

D.

Submit each Document in its entirety, even if only a portion of that Document is
responsive to the Subpoena specification. This means that the Document shall not be
edited, cut, or expunged, and shall include all appendices, tables, or other attachments,
and all other Documents Referred To in the Documents or attachments.

E.

You are to produce Documents in response to this Subpoena in the electronic formats
identified on Attachment B to this Subpoena.

F.

Documents that may be responsive to more than one Subpoena specification need only be
produced once.

G.

If a requested Document was, but no longer is, in Your possession, custody, or control,
Identify the Document and the reason for its disposition. If the requested Document was
destroyed, Identify when the Document was destroyed, the reason for its destruction, and
the name and current address of the Person who destroyed the Document and any Person
who ordered or directed its destruction.

H.

If You claim that any Document otherwise responsive to any of the Subpoena
specifications is privileged, Identify the Document and the grounds for such claim of
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privilege sufficiently to allow the Court to determine the validity of the claim. Such
Identification shall include for each such Document:
a.

the nature of the Document;

b.

the Identity of the Person who created the Document;

c.

the Identity of the Person to whom the Document was
directed, and any other Person who received the
document;

d.

the subject matter of the Document;

e.

the date of the Document;

f.

the Identity of all Parties who executed the Document;

g.

the nature of the privilege which You claim; and

h.

the custodian of the Document.

I.

As used herein, the singular form of a noun or pronoun shall be considered to include
within its meaning the plural form of the noun or pronoun so used, and vice versa; the use
of the masculine form of a pronoun shall be considered to include also within its meaning
the feminine form of the pronoun so used, and vice versa; the use of any tense of any
verb shall be considered to include within its meaning all other tenses of the verb so used;
and the use of “and” shall be considered to include “or,” and vice versa.

J.

You shall make all responsive documents available for inspection and copying no later
than August 28, 2020 at the following address: Office of the Utah Attorney General160
East 300 South, Salt Lake City, UT 84114 Attn. Leigh Veillette. In the alternative, You
may contact Ashley Knott, Federal Trade Commission, 600 Pennsylvania Avenue, NW,
Mail Drop CC-9528, Washington, DC 20580, (202) 326-3330, aknott@ftc.gov, to
arrange for a mutually agreeable time and place for production of the requested
documents in accord with Fed. R. Civ. P. 45.

K.

You shall attach to Your production a statement sworn under 28 U.S.C. § 1746, see
Attachment C to the Subpoena, authenticating the documents produced, stating whether
the produced documents were made and kept in the course of Your regularly conducted
business, and whether Your regular practice was to create and keep such materials.
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L.

If You believe that the scope of either the search required by the Subpoena or any
particular specification can be narrowed consistent with the Plaintiffs need for
information, You are encouraged to discuss possible modification of the Subpoena with
Collot Guerard at 202-326-3338, cguerard@ftc.gov or Joshua Doan at 202-326-3187,
jdoan@ftc.gov.
II.

DEFINITIONS

1.

“Acquirer” means a business organization, Financial Institution, or an agent of a
business organization or Financial Institution that has authority from an organization that
operates or licenses a credit card system (e.g., VISA, Inc., MasterCard Inc., American
Express Company, and Discover Financial Services, Inc.) to authorize Merchants to
accept, transmit, or process payment by credit card through the credit card system for
money, goods or services, or anything else of value.

2.

“Agent” means a Person or entity that has represented You or Your Company in any
actual or contemplated business or financial relationship between You or Your Company
and any of the Defendants.

3.

“Assisting” includes providing any of the following goods or services to another
entity: (1) performing customer service functions, including charging consumers for
Products, or receiving or responding to consumer complaints; (2) formulating or
providing, or arranging for the formulation or provision of, any promotional material; (3)
providing names of, or assisting in the generation of, potential customers; (4) performing
promotional or marketing services of any kind, including creating, hosting, or
maintaining websites, or recruiting affiliates; or (5) processing credit and debit card
payments.

4.

“Business Coaching Program” means any product or service, including any program or
plan that is represented, expressly or by implication, to train or teach a consumer how to
establish, operate, or improve a business.

5.

“Chargeback” means a procedure whereby an issuing bank or other Financial Institution
charges all or part of an amount of a Person’s credit or debit card transaction back to the
Acquirer or other Financial Institution.

6.

“Communication” means any manner of transmitting, receiving or storing information
of any kind, to or from a Person, whether oral, electronic, in the form of a Document, or
otherwise.
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7.

“Contract” includes agreements of any kind, formal, or informal, actual or potential,
written or verbal.

8.

“Corporate Defendant(s)” means Zurixx, LLC, Brand Management Holdings, LLC,
CAC Investment Ventures, LLC, Carlson Development Group, LLC (Utah), Carlson
Development Grp CJ Seminar Holdings, LLC, Dorado Marketing and Management,
LLC, JSS Investment Ventures, LLC, JSS Trust, Zurixx Financial, LLC-Utah, Zurixx
Financial, LLC-Puerto Rico, and each of their subsidiaries, successors, and assigns,
individually, collectively, or in any combination.

9.

“Defendant(s)” means the Individual Defendants and the Corporate Defendants
individually, collectively, or in any combination, and their wholly or partially owned

subsidiaries, unincorporated divisions, joint ventures, operations under assumed names,
dbas (doing business as), and other related entities, and all directors, members,
employees, agents, contractors, consultants, and other persons working for or on behalf of
the foregoing.
10.

“Document” is synonymous in meaning and equal in scope to the usage of “document”
and “electronically stored information” in Federal Rule of Civil Procedure 34(a), and
includes writings, drawings, graphs, charts, photographs, sound and video recordings,
images, Internet sites, web pages, websites, electronic correspondence, including e-mail
and instant messages, contracts, accounting data, advertisements, FTP Logs, Server
Access Logs, books, written or printed records, handwritten notes, telephone logs,
telephone scripts, receipt books, ledgers, personal and business canceled checks and
check registers, bank statements, appointment books, computer records, customer or sales
databases and any other electronically stored information, including Documents located
on remote servers or cloud computing systems, and other data or data compilations from
which information can be obtained directly or, if necessary, after translation into a
reasonably usable form. A draft or non-identical copy is a separate document within the
meaning of the term.

11.

“Earnings Claim” means any representation, specific or general, about income,
revenues, financial gains, percentage gains, profit, net profit, gross profit, or return on
investment.

12.

“Financial Institution” means any institution the business of which is engaging in
financial activities as described in section 4(k) of the Bank Holding Company Act of
1956 (12 U.S.C. § 1843(k)). An institution that is significantly engaged in financial
activities is a Financial Institution.

13.

“Identify” when used with respect to a natural Person, means to produce Documents that
state the Person’s full name, title, last known home and business address and telephone
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numbers. “Identify” when used with respect to a business entity, means to provide
Documents that show the business name, last known business address and telephone
numbers, and any fictitious or trade names used by the business. “Identify” when used
with respect to a Document, means to produce Documents that state the date of the
Document, its title, type and general subject matter, its author(s), addressee(s), and
recipient(s), and its current location. “Identify” when used with respect to a fact, means
to produce Documents that fully include all of the information constituting or concerning
that fact, including the name and address of each Person who communicated the fact, the
name and address of each Person to whom the fact was communicated, the date of each
Communication, and the location of each Document concerning the fact.
14.

“Individual Defendants” means Cristopher A. Cannon, James M. Carlson, Jeffrey D.
Spangler, and Gerald D. Spangler, individually, collectively, or in any combination.

15.

“Independent Sales Organization” or “ISO” means any Person that (a) enters into an
agreement or contract with a Payment Processor, Acquirer or Financial Institution to sell
or market Payment Processing services to a Merchant; (b) matches, arranges for, or refers
Merchants to a Payment Processor or Acquirer for Payment Processing services, or that
matches, arranges for, or refers a Payment Processor or Acquirer to Merchants for
Payment Processing services; or (c) is registered as an ISO or merchant service provider
(“MSP”) with VISA, MasterCard, or any credit card association.

16.

“Merchant” means any Person engaged in the sale or marketing of any goods or services
or a charitable contribution.

17.

“Merchant Account” means any account with an Acquirer or other Financial Institution,
service provider, Payment Processor, ISO, Payment Facilitator, or other entity that
enables an individual, a business, or other organization to accept payments of any kind.

18.

“Payment Facilitator” means an entity that is registered with a credit card system by an
Acquirer to facilitate transactions on behalf of Sponsored Merchants, and receives
settlement of transaction proceeds from the Acquirer on behalf of the Sponsored
Merchants.

19.

“Payment Processing” means transmitting sales transaction data on behalf of a Merchant
or providing a Person, directly or indirectly, with the means used to charge or debit
accounts through the use of any payment method or mechanism, including, but not
limited to, credit cards, debit cards, prepaid cards, stored value cards, ACH Debits, and
Remotely Created Payment Orders. Whether accomplished through the use of software
or otherwise, Payment Processing includes, among other things: (a) reviewing and
approving Merchant applications for payment processing services; (b) transmitting sales
transaction data or providing the means to transmit sales transaction data from Merchants
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to Acquirers, Payment Processors, ISOs, or other Financial Institutions; (c) clearing,
settling, or distributing proceeds of sales transactions from Acquirers or Financial
Institutions to Merchants; (d) processing Chargebacks or returned Remotely Created
Payment Orders or ACH Debits; or (e) sign a merchant acceptance agreement on behalf
of an Acquirer, or receive settlement of transaction proceeds from an Acquirer, on behalf
of a sponsored Merchant..
20.

“Payment Processor” means any Person providing Payment Processing services in
connection with another Person’s sale of goods or services, or in connection with any
charitable donation.

21.

“Person” means any natural person or any entity, corporation, partnership, or association
of persons.

22.

“Product” means any goods and services and includes Real Estate Coaching Programs
and Business Coaching Programs.

23.

“Real Estate Coaching Program” means any product or service, including any program
or plan that is represented, expressly or by implication to train or teach a consumer how
to make money through investing in or buying and selling real estate.

24.

“Referring/ed To” or “Relating/ed To” means constituting, reflecting, comprising,
setting forth, disclosing, explaining, summarizing, showing, concerning, stating,
describing, recording, noting, embodying, containing, mentioning, studying, analyzing,
discussing or evaluating, directly or indirectly, in whole or in part.

25.

“Telemarketing” means any plan, program, or campaign which is conducted to induce
the purchase of goods or services by use of one or more telephones, and which involves a
telephone call, whether or not covered by the Telemarketing Sales Rule.

26.

“You/Your” shall mean the Person to whom this Subpoena is directed, and their wholly
or partially owned subsidiaries, unincorporated divisions, joint ventures, operations under
assumed names, predecessor and successor entities, and all directors, officers, employees,
agents, contractors, consultants, and other persons working or formerly working for or on
behalf of the foregoing.

27.

“Your Companies” means any company or business entity of which You are, or were, an
owner, officer, manager, director, partner, or sole proprietor, or over which You have, or
had, authority to exercise control, and Your wholly or partially owned subsidiaries,
unincorporated divisions, joint ventures, operations under assumed names, predecessor
and successor entities, and all directors, officers, employees, agents, contractors,
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consultants, and other persons working or formerly working for or on behalf of the
foregoing.
III.

DOCUMENTS TO BE PRODUCED

1.

Documents Referring To or Relating To the products or services You provided to each of
the Defendants.

2.

All contracts and agreements You entered into with each of the Defendants.

3.

Documents that show all Communications between You and each of the Defendants
regarding real estate investing products or services.

4.

Documents that show all Communications between You and any companies, including
Seed Capital and Foundation Funding, that offered financing to consumers, whether to
purchase any of Defendants’ products or services or to invest in real estate.

5.

Documents that show all Communications between You and any individuals who were
part of Your team at the real estate investing presentations.

6.

Documents that show all Communications between You and other speakers who made
real estate investing presentations on behalf of any of the Defendants.

7.

Documents Referring To or Relating To training You received from any of the
Defendants.

8.

Documents Referring To or Relating To training You received from outside entities that
was arranged by any of the Defendants.

9.

Documents Referring To or Relating To the guidelines regarding Your real estate
investing presentations that any of the Defendants provided to You.

10.

The scripts that any of the Defendants provided to You to use during Your real estate
investing presentations.

11.

Documents Referring To or Relating To the scripts that any of the Defendants provided
to You to use during Your real estate investing presentations.

12.

The scripts that You actually used during Your real estate investing presentations.

13.

Documents Referring To or Relating To the scripts that You actually used during Your
real estate investing presentations.
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14.

The PowerPoints or other slide decks that any of the Defendants provided to You to use
during Your real estate investing presentations.

15.

Documents Referring To or Relating To PowerPoints or other slide decks that any of the
Defendants provided to You to use during Your real estate investing presentations.

16.

The PowerPoints or other slide decks that You actually used during Your real estate
investing presentations.

17.

Documents Referring To or Relating To PowerPoints or other slide decks that You
actually used during Your real estate investing presentations.

18.

The videos that any of the Defendants provided to You to use during Your real estate
investing presentations.

19.

Documents Referring To or Relating To the videos that any of the Defendants provided
to You to use during Your real estate investing presentations.

20.

The videos that You actually used during Your real estate investing presentations.

21.

Documents Referring To or Relating To the videos that You actually used during Your
real estate investing presentations.

22.

Documents that show that the examples of successful real estate investors You used
during Your real estate investing presentations were from Zurixx students who had used
the Zurixx system to make a profit in their real estate business.

23.

Documents Referring To or Relating To any disciplinary action taken against You by any
of the Defendants including oral and written warnings to You, deductions from Your
commissions, and fines imposed on You.

24.

All Documents substantiating the claim that consumers who purchase Zurixx’s real estate
investing products or services are likely to earn thousands of dollars in profit.

25.

All Documents substantiating the claims that by purchasing Zurixx’s real estate investing
products or services consumers will:
a.
Receive 100% funding to do real estate deals regardless of their credit;
b.
Spend little time and effort to make thousands of dollars in profit through
real estate investing; and
c.
Learn everything they need to know at the 3-day workshop to make
thousands of dollars in profit through real estate investing.
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26.

All Documents substantiating the claims that:
a.
The coaching packages are necessary for consumers to generate a profit of
thousands of dollars in real estate investing—substantially more than the
consumers could earn after attending the 3-day workshop or purchasing
the advanced packages;
b.
Purchasing the coaching packages will help consumers generate profit
more quickly than if the consumers had purchased only the 3-day
workshop and the advanced packages;
c.
The coaching packages are only offered to a select group of investors who
have been vetted to ensure that they will be successful;
d.
The coaching packages will pay for themselves.

27.

Documents Referring To or Relating To complaints by Defendants’ customers.

28.

Documents Referring To or Relating To Communications between You and any of the
celebrity endorsers Defendants used to promote, or who attended, thereal estate
presentations.

29.

For each real estate property for which You have completed a wholesale flip, Documents
sufficient to show the property’s complete address, the price at which and date You or
Your assignee acquired the property, the price at which and date on which the property
was sold after repairs, Your gross profit from the wholesale flip, and Your net profit from
the wholesale flip.

30.

All Documents that substantiate the claim You have made, including without limitation
on September 21, 2018, that You were “going to teach [attendees] a strategy . . . to make
about $100,000” on a single property, as set forth in the attached transcript, Exhibit 8 at
48:3-5.

31.

Documents sufficient to show the number of attendees at Defendants’ live events at
which You were a speaker who went on to make at least $100,000 on a real estate
transaction.

32.

All Documents that substantiate the claim You have made, including without limitation
on September 21, 2018: “Investors make far more money than most people do in the
workplace,” as set forth in the attached transcript, Exhibit 8 at 85:14-16.

33.

All Documents that substantiate the claim You have made, including without limitation
on September 21, 2018: “You can expect anywhere between 12 and 16 percent cash-oncash ROI. Occasionally you get the gems that can give you an 18, maybe 20 percent
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ROI, but a good standard 12 to 16 percent cash-on cash return on your investment, these
are good assets to consider,” as set forth in the attached transcript, Exhibit 8 at 136:7-12.
34.

All Documents that substantiate the claim You have made, including without limitation
on September 21, 2018, that a reasonable estimate of an attendee’s income for the next 12
months from real estate investing was $120,000, as set forth in the attached transcript,
Exhibit 8 at 243:9-18.

35.

Documents sufficient to show the number of attendees at Defendants’ live events at
which You were a speaker who went on to earn at least $120,000 per year investing in
real estate.

36.

All Documents that substantiate the claim You have made, including without limitation
on September 22, 2018: “. . . most of our students actually replace the investment costs
[of the advanced training package] within their first two to three transactions,” as set
forth in the attached transcript, Exhibit 9 at 213:9-10.

37.

Documents sufficient to show the number of attendees at Defendants’ live events at
which You were a speaker who went on to earn more investing in real estate than they
spent on an advanced training package.

38.

Documents that Identify the Courtney who spoke at the 3-day workshop on September
22, 2018, at set forth in the attached transcript, Exhibit 9 at 298-348.

39.

All Documents that substantiate the claim You have made, including without limitation
on September 23, 2018: “It doesn’t take long to get $2 million when you’re flipping
houses over the years that you’re working,” as set forth in the attached transcript, Exhibit
10 at 69:23-25.

40.

Documents sufficient to show the number of attendees at Defendants’ live events at
which You were a speaker who went on to earn at least $2 million investing in real estate.
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Federal Trade Commission - Bureau of Consumer Protection
Production Requirements
Revised July 2020

In producing information to the FTC, comply with the following requirements, unless the FTC
agrees otherwise. If you have questions about these requirements, please contact FTC counsel
before production.
Production Format
1. General Format: Provide load-ready electronic productions with:
a. A delimited data load file (.DAT) containing a line for every document, unique id
number for every document (DocID), metadata fields, and native file links where
applicable; and
b. A document level text file, named for the DocID, containing the text of each produced
document.
Do not produce corresponding image renderings (e.g., TIFF or JPEG) for files
in native format unless the FTC requests them. If the FTC requests
corresponding image renderings, provide an Opticon image load file (.OPT)
containing a line for every image file.
2. Electronically Stored Information (ESI): Documents stored in electronic format in the
ordinary course of business must be produced in the following format:
a. For ESI other than the categories below, submit in native format with all metadata and
either document level extracted text or Optical Character Recognition (OCR). Do not
produce corresponding image renderings (e.g., TIFF or JPEG) for files in native format
unless the FTC requests them. If the FTC requests corresponding image renderings,
they should be converted to Group IV, 300 DPI, single-page TIFF (or color JPEG
images when necessary to interpret the contents or render them intelligible.)
b. For Microsoft Excel, Access, or PowerPoint files, submit in native format with extracted
text and metadata. Data compilations in Excel spreadsheets or delimited text formats
must contain all underlying data, formulas, and algorithms without redaction.
c. For other spreadsheet, database, presentation, or multimedia formats; instant messages;
or proprietary applications, discuss the production format with FTC counsel.
3. Hard Copy Documents: Documents stored in hard copy in the ordinary course of business
must be scanned and submitted as either one multi-page pdf per document or as 300 DPI
single page TIFFs (or color JPEGs when necessary to interpret the contents or render them
intelligible), with corresponding document-level OCR text and logical document
determination in an accompanying load file.
4. Document Identification: Provide a unique DocID for each hard copy or electronic document,
consisting of a prefix and a consistent number of numerals using leading zeros. Do not use a
space to separate the prefix from numbers.
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5. Attachments: Preserve the parent/child relationship by producing attachments as separate
documents, numbering them consecutively to the parent email, and including a reference to all
attachments.
6. Metadata Production: For each document submitted electronically, include the standard
metadata fields listed below in a standard delimited data load file. The first line of the data load
file shall include the field names. Submit date and time data in separate fields. Use these
standard Concordance delimiters in delimited data load files:
Description

Field Separator
Quote Character
Multi Entry delimiter
<Return> Value in data

Symbol

ASCII Character

¶
Þ
®
~

20
254
174
126

7. De-duplication: Do not use de-duplication or email threading software without FTC approval.
8. Password-Protected Files: Remove passwords prior to production. If password removal is not
possible, provide the original and production filenames and the passwords, under separate cover.
Producing Data to the FTC
1. Prior to production, scan all data and media for viruses and confirm they are virus-free.
2. For productions smaller than 50 GB, submit data electronically using the FTC’s secure file
transfer protocol. Contact FTC counsel for instructions. The FTC cannot accept files via
Dropbox, Google Drive, OneDrive, or other third-party file transfer sites.
3. If you submit data using physical media:
a. Use only CDs, DVDs, flash drives, or hard drives. Format the media for use with
Windows 7;
b. Use data encryption to protect any Sensitive Personally Identifiable Information or
Sensitive Health Information (as defined in the instructions), and provide passwords in
advance of delivery, under separate cover; and
c. Use a courier service (e.g., Federal Express, UPS) because heightened security measures
delay postal delivery.
4.

Provide a transmittal letter with each production that includes:
a. Production volume name (e.g., Volume 1) and date of production;
b. Numeric DocID range of all documents in the production, and any gaps in the DocID
range; and
c. List of custodians and the DocID range for each custodian.
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Standard Metadata Fields
DAT FILE FIELDS

DEFINITIONS

POPULATE FIELD FOR:

DocID

Unique ID number for each document

All Documents

FamilyID

Unique ID for all documents in a family including parent and all child documents

All Documents

ParentID

Document ID of the parent document. This field will only be populated on child items

All Documents

File Path

Path to produced native file

All Documents

TextPath

Path to document level text or OCR file

All Documents

Custodian

Name of the record owner/holder

All Documents

AllCustodians

Names of all custodians that had copy of this record (populate if data was deduplicated
or email threading was used)

All Documents

Source

Source of documents: CID, Subpoena, Third Party Data, etc.

All Documents

Filename

Original file name

All Documents

File Size

Size of documents

All Documents

File Extensions

Extension of file type

All Documents

MD5 Hash

Unique identifier for electronic data used in de‐duplication

All Documents

PRODUCTION_VOLUME

Production Volume

All Documents

HASREDACTIONS

Redacted document

All Documents

Exception Reason

Reason for exception encountered during processing (e.g., empty file, source file,
password‐protected file, virus)

All Documents

PRODBEG

Beginning production bates number

Documents with Produced Images

PRODEND

Ending production bates number

Documents with Produced Images

PRODBEG_ATTACH

Beginning production family bates number

Documents with Produced Images

PRODEND_ATTACH

Ending production family bates number

Documents with Produced Images

Page Count

The number of pages the document contains

Documents with Produced Images

From

Names retrieved from the FROM field in a message

Emails

To

Names retrieved from the TO field in a message; the recipient(s)

Emails

CC

Names retrieved from the CC field in a message; the copied recipient(s)

Emails

BCC

Names retrieved from the BCC field in a message; the blind copied recipient(s)

Emails

EmailSubject

Email subject line

Emails

Date Sent

The date an email message was sent

Emails

Time Sent

The time an email message was sent

Emails

Date Received

The date an email message was received

Emails

Time Received

The time an email message was received

Emails

Author

File Author

Loose Native Files and Email Attachments

Title

File Title

Loose Native Files and Email Attachments

Subject

File Subject

Loose Native Files and Email Attachments

Date Created

Date a document was created by the file system

Loose Native Files and Email Attachments

Time Created

Time a document was created by the file system

Loose Native Files and Email Attachments

Date Modified

Last date a document was modified and recorded by the file system

Loose Native Files and Email Attachments

Time Modified

Last time a document was modified and recorded by the file system

Loose Native Files and Email Attachments

Date Printed

Last date a document was printed and recorded by the file system

Loose Native Files and Email Attachments

Time Printed

Last time a document was printed and recorded by the file system

Loose Native Files and Email Attachments
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CERTIFICATION OF AUTHENTICY OF DOCUMENTS BEING PRODUCED
PURSUANT TO RULE 45 SUBPOENA
Pursuant to 28 U.S.C. § 1746

1.

I, __________________________, have personal knowledge of the facts set forth

below and am competent to testify as follows:
2.

I have authority to certify to the authenticity of the Documents produced by

[INSERT] and attached hereto.
3.

The Documents attached hereto are genuine and authentic and are Documents that

are in my possession, control, or custody.

I certify under penalty of perjury that the foregoing is true and correct.

Executed on ___________________, 2020.
______________________________
Signature
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•

Lack of foundation

•

Assumes facts not in evidence

If the basis for objection as to form is not timely made at the time of the question, the
objection is waived. Objections that state more than the basis of the objection and have the effect
of coaching the witness are not permitted and may be sanctionable.

DUCivR 30-2

NOTICES REQUIRED FOR DEPOSITIONS UNDER
FED. R. CIV. P. 30(b)(6)

The 30(b)(6) notice shall be served at least 28 days prior to the scheduled deposition and
at least 45 days before the discovery cutoff date. Within 7 days of being served with the notice,
the noticed entity may serve written objections. If the parties are unable to resolve the objections
within 7 days of service of the objections, either party may seek resolution from the court in
accordance with DUCivR 37-1. If the motion is not resolved before the set date of the deposition,
the deposition may proceed on subject matters not addressed by the motion.
Unless otherwise agreed to by the parties or ordered by the Court upon a showing of good
cause, the notice shall not exceed more than 20 topics, including subparts, the deposition of all
corporate representatives produced in response to such notice shall not exceed 7 hours in length,
and a party may not serve more than one notice on any particular party or non-party. If a request
for documents accompanies the notice, it shall be subject to the provisions of Rule 34 of the
Federal Rules of Civil Procedure. If a subpoena duces tecum accompanies the notice, it shall be
subject to the applicable Federal Rules of Civil Procedure and Local Rules.

DUCivR 37-1 DISCOVERY: MOTIONS AND DISPUTES; REFERRAL TO
MAGISTRATE JUDGE
(a)

Discovery Disputes.
(1)

The parties must make reasonable efforts without court assistance to resolve a
dispute arising under Fed. R. Civ. P. 26-37 and 45. At a minimum, those efforts
must include a prompt written communication sent to the opposing party:
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(A)

identifying the discovery disclosure/request(s) at issue, the response(s)
thereto, and specifying why those responses/objections are inadequate,
and;

(B)

requesting to meet and confer, either in person or by telephone, with
alternative dates and times to do so.

(2)

If the parties cannot resolve the dispute, and they wish to have the Court mediate
the dispute in accordance with Fed. R. Civ. P. 16(b)(3)(v), the parties (either
individually or jointly) may contact chambers and request a discovery dispute
conference.

(3)

If the parties wish for the court to resolve the matter by order, the parties (either
individually or jointly) must file a Short Form Discovery Motion, which should
not exceed 500 words exclusive of caption and signature block.

(4)

The Short Form Discovery Motion must include a certification that the parties
made reasonable efforts to reach agreement on the disputed matters and recite the
date, time, and place of such consultation and the names of all participating
parties or attorneys. The filing party should include a copy of the offending
discovery request/response (if it exists) as an exhibit to the Short Form Motion.
Each party should also email chambers a proposed order setting forth the relief
requested in a word processing format.

(5)

The parties must request expedited treatment as additional relief for the motion in
CM/ECF to facilitate resolution of the dispute as soon as practicable. (After
clicking the primary event, click Expedite.)
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(6)

The opposing party must file its response five business days 5 after the filing of the
Motion, unless otherwise ordered. Any opposition should not exceed 500 words
exclusive of caption and signature block.

(7)

To resolve the dispute, the court may:
(A)

decide the issue on the basis of the Short Form Discovery Motion after
hearing from the parties to the dispute, either in writing or at a hearing,
consistent with DUCivR 7-1(f);

(B)

set a hearing, telephonic or otherwise, upon receipt of the Motion without
waiting for any Opposition; and/or

(C)
(8)

request further briefing and set a briefing schedule.

If any party to the dispute believes it needs extended briefing, it should request
such briefing in the short form motion or at a hearing, if one takes place. This
request should accompany, and not replace, the substantive argument.

(9)

A party subpoenaing a non-party must include a copy of this rule with the
subpoena. Any motion to quash, motion for a protective order, or motion to
compel a subpoena will follow this procedure.

(10)

If disputes arise during a deposition that any party or witness believes can most
efficiently be resolved by contacting the Court by phone, including disputes that
give rise to a motion being made under Rule 30(d)(3), the parties to the deposition
shall call the assigned judge and not wait to file a Short Form Discovery Motion.

(11)

Any objection to a magistrate judge’s order must be made according to Federal
Rule of Civil Procedure 72(a), but must be made within fourteen (14) days of the
magistrate judge’s oral or written ruling, whichever comes first, and must request
expedited treatment. DUCivR 72-3 continues to govern the handling of
objections.

FED. R. CIV. P. 40
ASSIGNMENT OF CASES FOR TRIAL

5

This provision is not subject to the addition of three (3) days provided by Fed. R. Civ. P. 6(d).
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From:
To:
Cc:
Subject:
Date:
Attachments:

Guerard, Collot
Eric Schnibbe
Knott, Ashley; Doan, Josh; Robert Wing; Jason McNeill; Brian Lahti; Guerard, Collot
RE: Federal Trade Commission v. Zurixx, LLC et al.; District of Utah, Case No. 2:19-cv-000713-DAK
Friday, August 21, 2020 10:51:38 PM
image001.png

Mr. Schnibbe—
I am writing in response to your email below. This is the second request you have made
regarding compliance with the plaintiffs’ Rule 45 document subpoenas to your clients Matt Davis,
David Freier, Marc Hrisko, and Claude Swails.
On August 10, you requested an extension to August 28 (the date the production is due) to
file objections to the document subpoenas. We agreed.
You now ask for an extension to object or respond to the subpoenas until the Court rules on
the motion to stay. If the stay is denied, you ask for 14 days for your clients to object or respond to
the subpoenas. We reluctantly agree to both requests.
If the stay is granted, you request 14 days after the stay is lifted to object or respond. This
request assumes that a complete stay is granted. However, it is possible that only a partial stay is
entered. For instance, the Court might allow written discovery to continue but stay all depositions.
Or the Court might stay discovery involving the defendants but allow full discovery of non parties. If
a stay of some sort is entered, but discovery of non parties is allowed, we would expect your clients
to object or respond within 14 days after the Court enters the partial stay that allows nonparty
discovery to continue.
Regards,

Collot Guerard
Attorney
Federal Trade Commission
600 Pennsylvania Avenue NW #CC-8602
Washington DC 20580
Tel: 202-326-3338
Fax: 202326-3395

From: Eric Schnibbe <Schnibbe@mvmlegal.com>
Sent: Friday, August 21, 2020 10:53 AM
To: Guerard, Collot <CGUERARD@ftc.gov>
Cc: Knott, Ashley <aknott@ftc.gov>; Doan, Josh <jdoan@ftc.gov>; Robert Wing
<rwing@agutah.gov>; Jason McNeill <mcneill@mvmlegal.com>; Brian Lahti <lahti@mvmlegal.com>;
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Eric Schnibbe <Schnibbe@mvmlegal.com>
Subject: RE: Federal Trade Commission v. Zurixx, LLC et al.; District of Utah, Case No. 2:19-cv000713-DAK

Ms. Guerard,
I am writing as a follow up regarding the four document subpoenas issued from the
above-referenced case to non-parties Matt Davis, David Freier, Marc Hrisko, and
Claude Swails (collectively, “Clients”).
As you likely know, on August 18, 2020, the Defendants filed a Motion to Stay
Proceedings Pending Supreme Court Cases (“Stay Motion”), in which they request a
stay of further proceedings in this action pending the United States Supreme Court’s
decision in AMG Capital Management, LLC v. FTC, No. 18-1501 (cert. granted July 9,
2020) and FTC v. Credit Bureau Center, LLC, No. 19-825 (cert. granted July 9, 2020),
in which the Supreme Court will decide whether Section 13(b) of the FTC Act, by
authorizing the Commission to seek and the Court to issue a permanent injunction,
also authorizes the Commission to demand monetary relief such as restitution or
disgorgement – and if so, the scope of the limits or requirements for such relief.
Under Federal Rule of Civil Procedure 45(d)(1), “[a] party or attorney responsible for
issuing and serving a subpoena must take reasonable steps to avoid imposing undue
burden or expense on a person subject to the subpoena.” Here, the subpoenas
impose an undue burden and are disproportionately broad if the case is going to be
stayed pursuant to the Stay Motion. Further, if the Supreme Court limits the available
relief (from $500m currently sought to only a fraction of that), it could substantially
increase the likelihood that the case would settle and none of the requested
documents would even be necessary.
We recognize the FTC may well oppose the Stay Motion. Nonetheless, the Stay
Motion is not frivolous and to avoid an undue burden our Clients should, at a
minimum, not be required to produce any documents until that Stay Motion is actually
decided.
Accordingly, we are requesting the FTC’s agreement to the following:
1.
2.
3.

Our Clients’ deadline to object and respond to the subpoenas is continued
until the district court rules on the Stay Motion;
If the motion is denied, then our Clients would have 14 days after such
denial in which to object and respond to the subpoenas; and
If the motion is granted, then our Clients would have 14 days after the stay
is lifted to object and respond to the subpoenas.

We believe this is a reasonable compromise, in light of the Stay Motion. Please let
me know whether this is acceptable to the FTC.
Thank you,
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Eric K. Schnibbe

175 South Main Street, Suite 1050
Salt Lake City, Utah 84111
Main: 801.823.6464
schnibbe@mvmlegal.com
www.mvmlegal.com
PRIVILEGE AND CONFIDENTIALITY NOTICE: This e-mail, including attachments, is intended
exclusively for the individual(s) to whom it is addressed and may contain information that is proprietary,
privileged, confidential, or otherwise protected or exempt from disclosure. If you are not the named
recipient, you are not authorized to read, print, retain, copy, or disseminate this e-mail or any part of it. If
you have received this e-mail in error, please notify the sender immediately by e-mail and delete all
copies of this e-mail. This e-mail may be subject to the attorney-client privilege, work-product protection,
common-interest rule, or other privileges, protections, or immunities and is strictly confidential.

From: Guerard, Collot <CGUERARD@ftc.gov>
Sent: Monday, August 10, 2020 7:03 PM
To: Eric Schnibbe <Schnibbe@mvmlegal.com>; Doan, Josh <jdoan@ftc.gov>; Robert Wing
<rwing@agutah.gov>; Guerard, Collot <CGUERARD@ftc.gov>
Cc: Knott, Ashley <aknott@ftc.gov>; Jason McNeill <mcneill@mvmlegal.com>; Brian Lahti
<lahti@mvmlegal.com>
Subject: RE: Federal Trade Commission v. Zurixx, LLC et al.; District of Utah, Case No. 2:19-cv000713-DAK
Mr. Schnibbe:
Thank you for your email below asking for an extension on behalf of your four clients (Mssrs.
Hrisko, Davis, Swails, and Freier) to file objections to the Rule 45 document subpoenas. We agree to
your requested extension to August 28 to file objections. We are also willing to answer any
questions you or your clients have about the subpoenas. Please feel free to reach out to us.
Regards,
Collot Guerard

Collot Guerard
Attorney
Federal Trade Commission
600 Pennsylvania Avenue NW #CC-8602
Washington DC 20580
Tel: 202-326-3338
Fax: 202326-3395

Exhibit 3

Case 2:19-cv-00713-DAK-DAO Document 218-4 Filed 02/10/21 PageID.11947 Page 5 of 5

From: Eric Schnibbe <Schnibbe@mvmlegal.com>
Sent: Monday, August 10, 2020 5:38 PM
To: Guerard, Collot <CGUERARD@ftc.gov>
Cc: Knott, Ashley <aknott@ftc.gov>; Jason McNeill <mcneill@mvmlegal.com>; Eric Schnibbe
<Schnibbe@mvmlegal.com>; Brian Lahti <lahti@mvmlegal.com>
Subject: Federal Trade Commission v. Zurixx, LLC et al.; District of Utah, Case No. 2:19-cv-000713DAK

Ms. Guerard,
Our office has received copies of four document subpoenas issued from the abovereferenced case to Matt Davis, David Freier, Marc Hrisko, and Claude Swails. This
firm represents those four individuals relative to those subpoenas.
It appears that each subpoena was served by email on Friday, July 31, 2020, making
the 14-day deadline Friday, August 14 for any objections to be raised under Federal
Rule of Civil Procedure 45(d)(2)(B). Each subpoena seeks compliance by August 28,
2020.
Are you willing to agree that the objection deadline may be extended until the
compliance deadline of August 28? The subpoenas are quite broad, this firm has
only just been retained, and we need additional time to assess what objections, if any,
might need to be raised. Please let me know at your earliest convenience if that is
acceptable.
As we move forward in responding to the four subpoenas, in light of their breadth, an
extension of the compliance deadline might be necessary. If so, we will raise that
separately.
Thank you,
Eric K. Schnibbe

175 South Main Street, Suite 1050
Salt Lake City, Utah 84111
Main: 801.823.6464
schnibbe@mvmlegal.com
www.mvmlegal.com
PRIVILEGE AND CONFIDENTIALITY NOTICE: This e-mail, including attachments, is intended
exclusively for the individual(s) to whom it is addressed and may contain information that is proprietary,
privileged, confidential, or otherwise protected or exempt from disclosure. If you are not the named
recipient, you are not authorized to read, print, retain, copy, or disseminate this e-mail or any part of it. If
you have received this e-mail in error, please notify the sender immediately by e-mail and delete all
copies of this e-mail. This e-mail may be subject to the attorney-client privilege, work-product protection,
common-interest rule, or other privileges, protections, or immunities and is strictly confidential.
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From:
To:
Cc:
Subject:
Date:
Attachments:

Guerard, Collot
Eric Schnibbe; Guerard, Collot; Harris, Thomas
Knott, Ashley; Doan, Josh; RobertWing-Contact; Jason McNeill; Brian Lahti; Joni Ostler; KevinMcLean-Contact;
Tom Melton
RE: Federal Trade Commission v. Zurixx, LLC et al.; District of Utah, Case No. 2:19-cv-000713-DAK
Wednesday, November 25, 2020 1:07:07 PM
205 ORDER Denying Spangler MTD, Stay Mot, and Mot for Relief from SPI.2020-11-24.pdf
image001.png

Dear Mr. Schnibbe—
Judge Kimball has denied Zurixx’s motion to stay. I am including a copy of that opinion.
We expect responses from your four clients to the Rule 45 document subpoenas within 14
days, as you propose below.
Regards,
Collot Guerard

Collot Guerard
Attorney
Federal Trade Commission
600 Pennsylvania Avenue NW #CC-8602
Washington DC 20580
Tel: 202-326-3338
Fax: 202326-3395

From: Guerard, Collot <CGUERARD@ftc.gov>
Sent: Friday, August 21, 2020 10:52 PM
To: Eric Schnibbe <Schnibbe@mvmlegal.com>
Cc: Knott, Ashley <aknott@ftc.gov>; Doan, Josh <jdoan@ftc.gov>; Robert Wing
<rwing@agutah.gov>; Jason McNeill <mcneill@mvmlegal.com>; Brian Lahti <lahti@mvmlegal.com>;
Guerard, Collot <CGUERARD@ftc.gov>
Subject: RE: Federal Trade Commission v. Zurixx, LLC et al.; District of Utah, Case No. 2:19-cv000713-DAK
Mr. Schnibbe—
I am writing in response to your email below. This is the second request you have made
regarding compliance with the plaintiffs’ Rule 45 document subpoenas to your clients Matt Davis,
David Freier, Marc Hrisko, and Claude Swails.
On August 10, you requested an extension to August 28 (the date the production is due) to
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file objections to the document subpoenas. We agreed.
You now ask for an extension to object or respond to the subpoenas until the Court rules on
the motion to stay. If the stay is denied, you ask for 14 days for your clients to object or respond to
the subpoenas. We reluctantly agree to both requests.
If the stay is granted, you request 14 days after the stay is lifted to object or respond. This
request assumes that a complete stay is granted. However, it is possible that only a partial stay is
entered. For instance, the Court might allow written discovery to continue but stay all depositions.
Or the Court might stay discovery involving the defendants but allow full discovery of non parties. If
a stay of some sort is entered, but discovery of non parties is allowed, we would expect your clients
to object or respond within 14 days after the Court enters the partial stay that allows nonparty
discovery to continue.
Regards,

Collot Guerard
Attorney
Federal Trade Commission
600 Pennsylvania Avenue NW #CC-8602
Washington DC 20580
Tel: 202-326-3338
Fax: 202326-3395

From: Eric Schnibbe <Schnibbe@mvmlegal.com>
Sent: Friday, August 21, 2020 10:53 AM
To: Guerard, Collot <CGUERARD@ftc.gov>
Cc: Knott, Ashley <aknott@ftc.gov>; Doan, Josh <jdoan@ftc.gov>; Robert Wing
<rwing@agutah.gov>; Jason McNeill <mcneill@mvmlegal.com>; Brian Lahti <lahti@mvmlegal.com>;
Eric Schnibbe <Schnibbe@mvmlegal.com>
Subject: RE: Federal Trade Commission v. Zurixx, LLC et al.; District of Utah, Case No. 2:19-cv000713-DAK

Ms. Guerard,
I am writing as a follow up regarding the four document subpoenas issued from the
above-referenced case to non-parties Matt Davis, David Freier, Marc Hrisko, and
Claude Swails (collectively, “Clients”).
As you likely know, on August 18, 2020, the Defendants filed a Motion to Stay
Proceedings Pending Supreme Court Cases (“Stay Motion”), in which they request a
stay of further proceedings in this action pending the United States Supreme Court’s
decision in AMG Capital Management, LLC v. FTC, No. 18-1501 (cert. granted July 9,
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2020) and FTC v. Credit Bureau Center, LLC, No. 19-825 (cert. granted July 9, 2020),
in which the Supreme Court will decide whether Section 13(b) of the FTC Act, by
authorizing the Commission to seek and the Court to issue a permanent injunction,
also authorizes the Commission to demand monetary relief such as restitution or
disgorgement – and if so, the scope of the limits or requirements for such relief.
Under Federal Rule of Civil Procedure 45(d)(1), “[a] party or attorney responsible for
issuing and serving a subpoena must take reasonable steps to avoid imposing undue
burden or expense on a person subject to the subpoena.” Here, the subpoenas
impose an undue burden and are disproportionately broad if the case is going to be
stayed pursuant to the Stay Motion. Further, if the Supreme Court limits the available
relief (from $500m currently sought to only a fraction of that), it could substantially
increase the likelihood that the case would settle and none of the requested
documents would even be necessary.
We recognize the FTC may well oppose the Stay Motion. Nonetheless, the Stay
Motion is not frivolous and to avoid an undue burden our Clients should, at a
minimum, not be required to produce any documents until that Stay Motion is actually
decided.
Accordingly, we are requesting the FTC’s agreement to the following:
1.
2.
3.

Our Clients’ deadline to object and respond to the subpoenas is continued
until the district court rules on the Stay Motion;
If the motion is denied, then our Clients would have 14 days after such
denial in which to object and respond to the subpoenas; and
If the motion is granted, then our Clients would have 14 days after the stay
is lifted to object and respond to the subpoenas.

We believe this is a reasonable compromise, in light of the Stay Motion. Please let
me know whether this is acceptable to the FTC.
Thank you,
Eric K. Schnibbe

175 South Main Street, Suite 1050
Salt Lake City, Utah 84111
Main: 801.823.6464
schnibbe@mvmlegal.com
www.mvmlegal.com
PRIVILEGE AND CONFIDENTIALITY NOTICE: This e-mail, including attachments, is intended
exclusively for the individual(s) to whom it is addressed and may contain information that is proprietary,
privileged, confidential, or otherwise protected or exempt from disclosure. If you are not the named
recipient, you are not authorized to read, print, retain, copy, or disseminate this e-mail or any part of it. If
you have received this e-mail in error, please notify the sender immediately by e-mail and delete all
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From: Guerard, Collot <CGUERARD@ftc.gov>
Sent: Monday, August 10, 2020 7:03 PM
To: Eric Schnibbe <Schnibbe@mvmlegal.com>; Doan, Josh <jdoan@ftc.gov>; Robert Wing
<rwing@agutah.gov>; Guerard, Collot <CGUERARD@ftc.gov>
Cc: Knott, Ashley <aknott@ftc.gov>; Jason McNeill <mcneill@mvmlegal.com>; Brian Lahti
<lahti@mvmlegal.com>
Subject: RE: Federal Trade Commission v. Zurixx, LLC et al.; District of Utah, Case No. 2:19-cv000713-DAK
Mr. Schnibbe:
Thank you for your email below asking for an extension on behalf of your four clients (Mssrs.
Hrisko, Davis, Swails, and Freier) to file objections to the Rule 45 document subpoenas. We agree to
your requested extension to August 28 to file objections. We are also willing to answer any
questions you or your clients have about the subpoenas. Please feel free to reach out to us.
Regards,
Collot Guerard

Collot Guerard
Attorney
Federal Trade Commission
600 Pennsylvania Avenue NW #CC-8602
Washington DC 20580
Tel: 202-326-3338
Fax: 202326-3395

From: Eric Schnibbe <Schnibbe@mvmlegal.com>
Sent: Monday, August 10, 2020 5:38 PM
To: Guerard, Collot <CGUERARD@ftc.gov>
Cc: Knott, Ashley <aknott@ftc.gov>; Jason McNeill <mcneill@mvmlegal.com>; Eric Schnibbe
<Schnibbe@mvmlegal.com>; Brian Lahti <lahti@mvmlegal.com>
Subject: Federal Trade Commission v. Zurixx, LLC et al.; District of Utah, Case No. 2:19-cv-000713DAK

Ms. Guerard,
Our office has received copies of four document subpoenas issued from the abovereferenced case to Matt Davis, David Freier, Marc Hrisko, and Claude Swails. This
firm represents those four individuals relative to those subpoenas.
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It appears that each subpoena was served by email on Friday, July 31, 2020, making
the 14-day deadline Friday, August 14 for any objections to be raised under Federal
Rule of Civil Procedure 45(d)(2)(B). Each subpoena seeks compliance by August 28,
2020.
Are you willing to agree that the objection deadline may be extended until the
compliance deadline of August 28? The subpoenas are quite broad, this firm has
only just been retained, and we need additional time to assess what objections, if any,
might need to be raised. Please let me know at your earliest convenience if that is
acceptable.
As we move forward in responding to the four subpoenas, in light of their breadth, an
extension of the compliance deadline might be necessary. If so, we will raise that
separately.
Thank you,
Eric K. Schnibbe

175 South Main Street, Suite 1050
Salt Lake City, Utah 84111
Main: 801.823.6464
schnibbe@mvmlegal.com
www.mvmlegal.com
PRIVILEGE AND CONFIDENTIALITY NOTICE: This e-mail, including attachments, is intended
exclusively for the individual(s) to whom it is addressed and may contain information that is proprietary,
privileged, confidential, or otherwise protected or exempt from disclosure. If you are not the named
recipient, you are not authorized to read, print, retain, copy, or disseminate this e-mail or any part of it. If
you have received this e-mail in error, please notify the sender immediately by e-mail and delete all
copies of this e-mail. This e-mail may be subject to the attorney-client privilege, work-product protection,
common-interest rule, or other privileges, protections, or immunities and is strictly confidential.
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T 801.823.6464. www.mvmlegal.com
175 South Main Street, Suite 1050, Salt Lake City, Utah 84111
Jason McNeill
mcneill@mvmlegal.com

*also admitted in Nevada

December 2, 2020
Via E-Mail Only
Collot Guerard
CGUERARD@ftc.gov
Federal Trade Commission
600 Pennsylvania Avenue NW #CC-8602
Washington DC 20580

Re:

Request for Payment of Costs and Expense to Comply with FTC’s
Subpoena

Dear Ms. Guerard:
We have evaluated the subpoena served on Messrs. Freier, Davis, Swails and
Hrisko. While there will be limited objections to certain document requests, our
clients intend to comply in large part with the subpoena as drafted. We note,
however, that because of the breath of the subpoenas, such compliance will be
expensive and burdensome. Thus, each party’s production is conditioned upon your
client confirming an agreement to pay for the reasonable expenses to be incurred by
each party in complying with the subpoena.
More particularly, the subpoenas’ scope dates back several years (as early as
2014) and includes, depending on the defendant, up to 38 different document
categories. To prepare and provide the anticipated production, we estimate
reasonable costs of compliance to be approximately $10,500-$13,000, per party.
This is comprised of costs associated with utilizing a third party vendor, Salt Lake
Legal, to process and provide you with an appropriate load file, in an estimated
amount of $4,500-$5,500 per party; plus, an anticipated 10-16 hours of attorney
work amounting to approximately $4,500-$5,500 per party; plus, an anticipated 815 hours of the responding party’s staff time of approximately $1,500-$2,000 per
party. As more information is learned on the ultimate data size to be processed, the
estimate may change, in which case we will notify you.
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Because of this significant undertaking, we require advance written
confirmation by no later than 6 pm. Friday, December 4, 2020, of the FTC’s
commitment to reimburse each party for such costs. Absent such commitment, our
clients will be submitting objections under Rule 45 given the mandatory
requirement that the FTC protect each party from the significant expense resulting
from having to comply under Rule 45. If you need more time to evaluate this
request, that is fine, provided you grant our clients a corresponding extension of
time to provide their respective responses and objections.
Next, because of the significant amount of responsive documents, including
data (such as text messages) that are burdensome to retrieve, we anticipate
productions may need to be made in a few installments. We anticipate an initial
production this coming Tuesday, December 8th (provided a stipulation on the above
costs is given), followed by a second and likely final production by December 23rd.
Lastly, we request a second stipulation that we need not provide a privilege
log for any privileged communications or document dated on or after the first date
that the FTC contacted each party regarding the subpoena. Doing so would be
unreasonably burdensome because such documents clearly came after the dispute
arose and would clearly be privileged.
We look forward to hearing from you regarding our requests set forth above.
Sincerely,
MCNEILL |VON MAACK

Jason McNeill
JAM/hjhd
cc: Eric Schnibbe
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UNITED STATES OF AMERICA

Federal Trade Commission
Washington, DC 20580

Collot Guerard
Division of Marketing Practices
600 Pennsylvania Avenue NW CC 8528
Washington DC 20580

Phone: (202) 326-3338
Fax: (202) 326-3395
Email: cguerard@ftc.gov

December 3, 2020
Via Email Only
Jason McNeill
McNeill VonMaack
175 South Main Street, Suite 1050
Salt Lake City, UT 84111
Re:

Compliance by Messrs. Davis, Freier, Hrisko, and Swails with Plaintiffs’ Rule 45
Document Subpoenas

Dear Mr. McNeill:
This responds to your letter dated December 2, 2020. Several items:
1) We agree that your clients may submit their production in two installments, as you
propose.
2) We agree that your clients do not have to prepare a privilege log for privileged
communications or documents created on or after July 30, the date we served your clients
with the Rule 45 document subpoenas.
3) We question whether compliance is an undue burden on your clients. Your December 2
letter does not provide sufficient information to evaluate what aspects of the subpoenas
your clients potentially find burdensome. And Plaintiffs have already substantially
lessened the burden by accommodating each of your clients’ multiple requests to extend
the length of time to collect documents and prepare responses.
a. On July 30, 2020, Plaintiffs served their Rule 45 Documents Subpoenas by email
on Matt Davis, David Freir, Marc Hrisko, and Claude Alan Swails. Production
was due on August 28, 2020.
b. On August 10, Eric Schnibbe from your office contacted the FTC and requested
an extension to file objections to August 28, 2020, the date the production was
due. As an accommodation to your clients, I agreed.
c. On August 21, Mr. Schnibbe requested to defer filing objections or producing
documents until 14 days after Judge Kimball had denied Defendants’ Motion to
Stay All Proceedings. Again, as an accommodation, I agreed to Mr. Schnibbe’s
request. Judge Kimball denied the Stay Motion on November 24, 2020.
d. Your clients’ responses are due December 8, 2020—14 days after Judge Kimball
denied the Stay Motion. Your December 2 letter states that your clients anticipate
producing one tranche of documents by December 8 followed by a second (and
likely final production) by December 23.
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4) We question also whether compliance constitutes a significant expense. Even if it would
cost $10,000-$13,000 for each of your clients to respond to his respective subpoena, that
would not be a significant expense in view of the several millions of dollars that each
received from their direct involvement with the Zurixx Defendants. Mr. Davis received
more than $3.2 million, Mr. Freier received more than $5.7 million, Mr. Hrisko received
more than $5.2 million, and Mr. Swails received more than $4.6 million.
At this time, we assume that your clients will produce documents on December 8 that they
agree are responsive, not privileged, and not unduly burdensome to produce. We further
understand from your letter that your clients may object to certain requests. Plaintiffs will
review any such objections in due course, and we are happy to schedule a teleconference at an
appropriate time regarding such objections.
Thank you in advance for your cooperation.
Regards,
Collot Guerard
Collot Guerard
Attorney for the Plaintiff
Federal Trade Commission

December 3, 2020 Letter
To Jason McNeill
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T 801.823.6464. www.mvmlegal.com
175 South Main Street, Suite 1050, Salt Lake City, Utah 84111
Jason McNeill
mcneill@mvmlegal.com

*also admitted in Nevada

December 8, 2020
Via E-Mail Only
Collot Guerard
CGUERARD@ftc.gov
Federal Trade Commission
600 Pennsylvania Avenue NW #CC-8602
Washington DC 20580

Re:

FTC, et al. v. Zurixx, LLC, et al.; Case No. 2:19-cv-00713-DAK
Subpoena for Documents to Matt Davis

Dear Ms. Guerard:
I have received and reviewed your letter dated December 3, 2020 which
responds to my letter dated December 2, 2020 sent on behalf of Messrs. Freier,
Davis, Swails, and Hrisko, who are non-parties to the above-referenced action and
have received document subpoenas issued by you as counsel for the Federal Trade
Commission (“FTC”).
As an initial matter, thank you for the FTC’s agreement that none of the
subpoenaed non-parties must prepare or provide a privilege log for “communications
or documents created on or after July 30, the date we served your clients with the
Rule 45 document subpoenas.”
My letter, however, also requested advance written confirmation of the FTC’s
commitment to reimburse each party for the reasonable expenses to be incurred by
each party in complying with the subpoena and provided an estimate and
description of such expenses, which estimate is approximately $13,000 per party.
Although your response does not directly refuse to reimburse such expenses, it lacks
the requested commitment on behalf of the FTC.
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Please consider this letter Mr. Matt Davis’s written objection to the subpoena
that was directed to him. First, Mr. Davis objects to the subpoena on the grounds
that it imposes an undue burden inasmuch as the FTC has not provided the
requested commitment to reimburse him for the reasonable expenses that will be
incurred in complying with the subpoena. As Rule 45 provides, in pertinent part,
A party or attorney responsible for issuing and serving a subpoena must
take reasonable steps to avoid imposing undue burden or expense on a
person subject to the subpoena. The court for the district where
compliance is required must enforce this duty and impose an
appropriate sanction—which may include lost earnings and reasonable
attorney's fees—on a party or attorney who fails to comply.
Fed. R. Civ. P. 45(d)(1) (emphasis added); see also Fed. R. Civ. P. 45(d)(2) (“…the
order must protect a person who is neither a party nor a party’s officer from
significant expense resulting from compliance”); In re Coordinated Pretrial
Proceedings in Petroleum Prod. Antitrust Litig., 669 F.2d 620, 622–23 (10th Cir.
1982) (affirming order shifting expense to respond to subpoena to party that issued
subpoena); Lambland, Inc. v. Heartland Biogas, LLC, No. 18-CV-01060-RM-KLM,
2019 WL 6052414, at *3 (D. Colo. Nov. 15, 2019) (denying shifting external
attorneys’ fees due to technical failures but allowing attorney fee shifting for
internal attorney fee reviews).
Your letter states that the FTC “question[s]” whether the subpoenas impose
an undue burden, reciting the agreements to delay the deadline for responding and
producing documents pending Judge Kimball’s ruling on the motion seeking to stay
proceedings pending resolution of the cases now before the United States Supreme
Court. While that delay postponed the undue burden to comply with the subpoenas,
it did not remove the burden inasmuch as the FTC is now insisting upon
compliance.
Your letter further states that the FTC “question[s]” whether – but does not
deny that – compliance would constitute a significant expense, “[e]ven if it would
cost $10,000-$13,000,” for each of four clients to comply. Considering that the FTC
is seeking to impose this burden upon individuals who are not parties to the FTC, et
al. v. Zurixx, LLC, et al. case, that is an undue burden. Moreover, if the FTC is
attempting to justify that burden by looking to the past financial conditions of the
non-party individuals to whom the subpoenas are directed, such conditions are
properly compared against the FTC’s own financial condition. As part of the United
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CGUERARD@ftc.gov

Federal Trade Commission
December 8, 2020
Page 3
States government, the FTC’s resources are essentially limitless and the FTC
unquestionably is in a superior financial condition by which the FTC could easily
bear the burden of complying with the subpoenas when compared against any nonparty individual.
Second, Mr. Davis objects to the Attachment B to the extent it may be
construed as requesting Mr. Davis to produce electronically stored documents in
more than one form. See Fed. R. Civ. P. 45(e)(1)(C) (“The person responding need
not produce the same electronically stored information in more than one form.”).
Third, Mr. Davis objects to the Instructions within Attachment A to the
subpoena to the extent they may be construed as imposing obligations beyond those
owed by a non-party individual under the Federal Rules of Civil Procedure. This
objection includes the requested time period of January 1, 2012 or before in
Instruction A inasmuch as Mr. Davis contracted to provide speaking services for the
Defendants in the case at issue in April 2016. Accordingly, Mr. Davis will direct his
search for documents to the relevant time period of February 1, 2016 and later.
Fourth, Mr. Davis has certain objections to the individually numbered
requests that are contained within the “Documents to be Produced” portion within
Attachment A to the subpoena. By the FTC’s assigned number, these are as
follows:
Mr. Davis objects to the definition of “Defendants” used in conjunction with
the defined terms “Referring To” and “Relating To” in Request No. 1 as overly
broad, unduly burdensome, and disproportional to the needs of the case. Such
definition improperly includes “each of their subsidiaries, successors, and assigns”
and their “related entities,” “contractors,” and “consultants,” the identity of which is
not known to the subpoenaed party and cannot be identified without substantial
work by Mr. Davis to try and discern such entities. The definition of Defendants
must include the specific names by the FTC if they are to be part of the scope of the
subpoena. Otherwise, the subpoena must be modified to mean those who Mr. Davis
“knows” to be their subsidiary, successor, assign, etc.
Mr. Davis objects to Request No. 2 as overly broad, unduly burdensome, and
disproportional to the needs of the case to the extent it seeks agreements with the
defined “Defendants” that are unrelated to Zurixx or real estate investing or
otherwise to the subject matter of the case at issue.
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Mr. Davis objects to Request No. 4 as overly broad, unduly burdensome, and
disproportional to the needs of the case because it improperly presumes that Mr.
Davis has foundation to know what companies offered financing to consumers. The
subpoena needs to be modified to identify those companies the FTC believes offered
financing in conjunction with Zurixx, or narrow the request to identify those
companies that Mr. Davis knew to be offering financing to consumers in relation to
Defendant’s products or services. Moreover, it is unduly burdensome because its
language of “…or to invest in real estate” expands the request to those having no
relation to Defendants. It is further unduly burdensome and disproportional to the
extent it seeks documents dated after October 1, 2019, when Zurixx ceased
business, because any such documents are not relevant to Zurixx or the subject
matter of the case at issue.
Mr. Davis objects to Request Nos. 24-26, as vague and ambiguous, unduly
burdensome, and disproportional to the needs of the case. There is no reference to
whether, when, where, or who is alleged to have made the claims described, or the
context of such claims.
Mr. Davis further objects to Request No. 29, as vague and ambiguous, unduly
burdensome, and disproportional to the needs of the case. There is no definition of
wholesale flip, gross profit, and net profit, and no time limitations or other limits on
the scope of the request. Subject to resolving the other stated objections, Mr. Davis
will limit his production to property transactions that Mr. Davis referenced during
his presentations for Zurixx.
With regard to the objection relative to the FTC’s reimbursement of the
expenses incurred to comply with the subpoena, please provide some dates and
times you are available to meet and confer so that we may clarify the FTC’s position
and potentially reach an agreement to resolve that objection. In the event you
would also like to discuss Mr. Davis’s other objections, let me know and we can do
so at that time.

Exhibit 7

Case 2:19-cv-00713-DAK-DAO Document 218-8 Filed 02/10/21 PageID.11965 Page 6 of 6

Collot Guerard

CGUERARD@ftc.gov

Federal Trade Commission
December 8, 2020
Page 5
Sincerely,
MCNEILL |VON MAACK

Jason McNeill
JAM/hjhd
cc: Eric Schnibbe
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UNITED STATES OF AMERICA

Federal Trade Commission
Washington, DC 20580

Collot Guerard
Division of Marketing Practices
600 Pennsylvania Avenue NW CC 8528
Washington DC 20580

Phone: (202) 326-3338
Fax: (202) 326-3395
Email: cguerard@ftc.gov

December 16, 2020
Via Email Only
Eric Schnibbe
McNeill VonMaack
175 South Main Street, Suite 1050
Salt Lake City, UT 84111
Re:

Letter re Meet and Confer Telephone Conference on December 14, 2020.

Dear Mr. Schnibbe:
Thank you for meeting with Thomas Harris and me regarding your clients’ written
objections to the plaintiffs’ Rule 45 document subpoenas.
We stated at the onset of the telephone conference that although we do not agree that the
subpoenas impose an undue burden or cause significant expense to the recipients, we do want to
work with you to minimize the burden on your four clients in responding the subpoenas so that
their response does not entail significant expense.
Your clients raised the same general objections. They also raised the same objections to
several of the Requests. Matt Davis and Marc Hrisko raised additional objections to specific
requests served only on Mr. Davis or on Mr. Hrisko.
These are the points we discussed during the meet and confer.
First, plaintiffs agreed that the subpoena recipients could produce documents on a
staggered basis—we are willing to accept a rolling production as long as we can agree on dates
that your clients suggest.
Second, plaintiffs indicated that your clients could avoid the expense of a vendor by
submitting native files directly to us via zip files. Or, as an alternative, we are willing to send
each subpoena recipient a hard drive so that each can save the responsive documents directly to
the hard drive. With this accommodation, your clients need not incur the expense of a thirdparty vendor.
Third, plaintiffs suggested a way for your clients to avoid the expense associated with
reviewing documents that may contain confidential information or may be covered by the
attorney-client privilege. You indicated it was unlikely that the documents would contain
confidential material. You further indicated that cost estimates provided on behalf of your
clients included anticipated attorney time spent on a possible privilege review. We suggested
that you ask your clients about the potential for privileged material. If there is privileged
material, we suggested that you provide us the names of attorneys and law firms associated with
each client. The FTC can segregate the privileged documents from the production and those
privileged documents will not be available for the litigation team to review (often referred to as a
“Taint Team” review).
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Fourth, plaintiffs agreed that your clients do not need to produce documents that were
created before they started working with the Defendants.
We now address plaintiffs’ agreement to certain modifications, and plaintiffs’ position
with respect to the recipients’ collective objections to several Requests.
Request No. 1. Plaintiffs accepted your suggestion that the recipients need only provide
documents referring or relating to products or services the recipient provided to the named
Defendants (corporate and individual) and to those entities that the recipient knows are
Defendants’ subsidiaries, successors, and assigns.
Request No. 4. Plaintiffs agreed that the recipients need only produce Communications
with Seed Capital and Foundation Funding, or other companies that the recipient knows offered
financing to consumers, whether to purchase any of Defendants’ products or services or to invest
in real estate. Although we did not discuss the issue, we agree with your request that the
recipients do not need to produce documents covered by this Request dated after Zurixx ceased
to do business, which is the date of the Preliminary Injunction, November 1, 2019.
Request Nos. 24-26. These Requests seek substantiation for claims that were typically
made by the speakers at the three-day workshops held in cities throughout the United States and
in Canada. The claims are distilled from transcripts of recordings at various three-day
workshops and are included in the plaintiffs’ First Amended Complaint. The subpoena
recipients were speakers at the three-day workshops. The Requests ask for documents
substantiating the claims. If the recipients do not have any substantiation, they can so state in
their response.
Request Nos. 29-30.1 Plaintiffs, in these requests, are seeking documents that show each
recipient’s experience with wholesale flips and with fix-and-flips as real estate investments. The
Zurixx speakers at the three-day workshops, including the subpoena recipients, described these
two methods of real estate investing. We do not agree with your position that the recipients limit
their production to wholesale flips and fix-and-flips they referenced during their presentations for
Zurixx. It may be that the wholesale flips and fix-and-flips each referenced during his
presentation were from sources other than the speaker’s own experience. As mentioned above,
we are looking for documents that show each recipient’s experience with each method of real
estate investing. As an accommodation, plaintiffs suggested you ask each recipient about the
volume of documents covered by these two requests and whether there might be some other way
to demonstrate their experience with both types of real estate investing. We suggested, for
instance, excerpts from tax returns that might show the address, the original cost, the costs of
repairs, and the sale price, typically shown on an IRS Schedule C or K-1, or an annual profit and
loss statement.
We now turn to additional objections raised by Messrs. Davis and Hrisko but not by the
other two recipients.
Davis Request No. 2. Only Matt Davis objected to Request No. 2. Plaintiffs agreed that
Mr. Davis need only produce agreements with the named Defendants or with those entities that
Mr. Davis knows to be Defendants’ subsidiaries, successors, or assigns. Mr. Davis raised no
other objections other than those raised by all four recipients, addressed above.
Hrisko Request No. 32. Marc Hrisko objected to producing documents substantiating the
claims about him that are included in a workbook distributed to consumers who attended a threeday workshop. These are statements about Mr. Hrisko. Presumably they are accurate and he has
1

Plaintiffs did not ask Mr. Davis to produce documents related to fix-and-flips.

December 16, 2020 Letter
To Eric Schnibbe
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documents that support the statements. As an accommodation, we agreed that you would ask
your client about certain of the claims that might be substantiated by only one or two supporting
documents, such as “2007 International Hall of Fame Inductee,” “Highest Rates Trainer 2008,”
or 100 transactions by age 30. We also suggested that Mr. Hrisko could also produce a current
resume that might help substantiate the claims about him. Mr. Hrisko raised no other objections
other than those raised by all four recipients, addressed above.
“Other Objections”. Mr. McNeill’s letter of December 8 references “other objections”
without providing any detail about the “other objections.” It is plaintiffs’ position that any
objections other than those advanced in the December 8 letters are waived as untimely.
Finally, plaintiffs contend that the Rule 45 document subpoenas did not require the
recipients to undergo undue burden or expense. The requests are specific and limited. Nor do
they require recipients to incur significant expense as your estimate of $13,000 per recipient is
insignificant in view of the millions of dollars each received from their involvement with the
Zurixx Defendants. Moreover, there was no explanation as to why each recipient is unable to
pay for the costs of compliance. Notwithstanding, plaintiffs have made significant modifications
at your request so that compliance is even less burdensome and expensive than it might have
been before our modifications.
Thank you for your continued cooperation. We look forward to your response.
Regards,
Collot Guerard
Collot Guerard
Attorney for the Plaintiff
Federal Trade Commission

December 16, 2020 Letter
To Eric Schnibbe
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T 801.823.6464. www.mvmlegal.com
175 South Main Street, Suite 1050, Salt Lake City, Utah 84111
Jason McNeill
mcneill@mvmlegal.com

*also admitted in Nevada

January 6, 2021
Via E-Mail Only
Collot Guerard
CGUERARD@ftc.gov
Federal Trade Commission
600 Pennsylvania Avenue NW #CC-8602
Washington DC 20580

Re:

Compliance by Messrs. Davis, Freier, Hrisko, and Swails with
Plaintiffs’ Rule 45 Document Subpoenas

Dear Ms. Guerard:
Thank you for your letter re Meet and Confer Telephone Conference on
December 14, 2020.
While much of your letter fairly characterizes our discussion, we disagree
with a few points. For instance, with regard to Request No. 2 for Mr. Davis, you
had agreed that the request was limited to Davis’s agreements with the “corporate”
defendants and known assigns. Moreover, we did not agree that the FTC’s proposed
limitations addressed in our call mooted our objections.
In any event, a threshold issue and objection that remains unresolved by the
FTC is the FTC’s refusal to pay any of the reasonable costs and expenses and
resulting undue burden of commanding the third party recipients to comply with
the subpoena issued upon them. Each of our clients will have to incur an estimated
costs of $13,000 per person in order to adequately comply with the subpoena
request. The FTC’s subpoena requires emails and text messages, to name a few
categories, that span back several years. As a result, there will have to be
substantial labor expended and search criteria implemented to gather and identify
responsive correspondence and communications.
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The FTC’s proposal to reduce this burden is unacceptable. As discussed, the
FTC’s proposal amounts to a request that our clients forego using its own
professionals, including an ESI vendor, to gather and produce responsive documents
in compliance with the subpoena, and instead turn all of their email accounts,
databases and native files over to the FTC, irrespective of relevance or scope, and
have the FTC personnel carry out its scrutiny of such documents. Such proposal
unreasonably grants FTC with full and unfettered access to all data, emails, text
messages, and information belonging to our clients, whether personal or business,
with no temporal limitations and irrespective of whether such data, emails, text
messages, and information has anything to do with Zurixx or the scope of the
subpoena issued. The FTC is not entitled to such government overreach and
intrusion into our clients’ privacy concerns.
To state otherwise, the FTC is not entitled under Rule 45 to issue a
burdensome subpoena on a third party, and then complain about having to pay for
the third party’s reasonable burden to comply with such subpoena. The burden is
not de minimis, but is thousands of dollars as noted in prior correspondence.
Especially given that 2020, and the events of COVID, have utterly ravaged the
income of each of our clients, making payment of such costs incredibly challenging
and overly burdensome.
Therefore, unless and until the FTC agrees to remove the burden by paying
for the estimated costs to comply, in the amounts previously estimated, each of our
clients reiterate that they are not agreeable to preparing and producing responsive
documents.
We look forward to hearing from you regarding our requests set forth above.
Sincerely,
MCNEILL |VON MAACK

Jason McNeill
JAM/hjhd
cc: Eric Schnibbe
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH
FEDERAL TRADE COMMISSION and
UTAH DIVISION OF CONSUMER
PROTECTION,
Plaintiffs,

[PROPOSED] ORDER GRANTING
PLAINTIFFS’ MOTION TO COMPEL
NONPARTY MATT DAVIS TO
COMPLY WITH RULE 45 DOCUMENT
SUBPOENA
Case No. 2:19-cv-00713-DAK-DAO
District Judge Dale A. Kimball
Magistrate Judge Daphne A. Oberg

v.
ZURIXX, LLC, et al.,
Defendants.

Before the Court are plaintiffs’ Short Form Motion to Compel Nonparty Matt Davis to
comply with plaintiffs’ Rule 45 document Subpoena, Certification of Counsel, and Exhibits, and
the response by counsel for Mr. Davis. Having considered the Short Form Motion, Certification,
and Exhibits, and the opposition thereto, the Court grants the Motion and ORDERS as follows:
1. The estimated amount of $13,000 to produce responsive documents is not a significant
expense considering the estimated $3 million dollars that Mr. Davis received for his
service as a speaker at defendants’ 3-day workshops. Therefore, plaintiffs are not
required to reimburse Mr. Davis for the costs of complying with plaintiffs’ document
Subpoena.
2. The parties are directed to agree on a staggered return to produce responsive documents,
not to exceed 30 days after entry of this Order and report back to the Court within 7
calendar days of the date of this Order regarding the return dates.
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3. For any responsive document withheld on privilege grounds, Mr. Davis must produce a
privilege log as required in the Subpoena Instructions. However, Mr. Davis does not
need to produce a privilege log for documents created after July 30, 2020, the date the
document Subpoena was served on Mr. Davis.
4. Request No. 1 is modified as follows:
“Documents Referring To or Relating to each of the corporate and individual
defendants and their wholly or partially owned subsidiaries, unincorporated
divisions, joint ventures, operations under assumed names, dbas (doing business
as), and other related entities, and all directors, members, employees, agents,
contractors, consultants, and other persons working for or on behalf of the
defendants that are known to You.”
5. Request No. 2 is modified as follows:
“All contracts and agreements You entered into with the corporate and individual
defendants or with those entities that You know to be defendants’ subsidiaries,
successors, or assigns.”
6. Request No. 4 is modified as follows:
“Documents that show all Communications between You and any companies,
including Seed Capital and Foundation Funding, that You know offered financing
to consumers, whether to purchase any of Defendants’ products or services or to
invest in real estate.”
There are no other modifications to the Subpoena as served on Mr. Davis on July 30,
2020.
SO ORDERED
DATED this ____ of _________, 2021.
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BY THE COURT
_________________________
Magistrate Judge Daphne A. Oberg
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