
 

 

THOMAS M. MELTON (4999) 

ROBERT G. WING (4445) 

DOUGLAS DEVORE (11170) 

KEVIN MCLEAN (16101) 

Assistant Attorney General 

Utah Attorney General’s Office 

160 East 300 South, Fifth Floor 

Salt Lake City, Utah 84114 

Telephone: 801-366-0310 

tmelton@agutah.gov 

rwing@agutah.gov 

dedevore@agutah.gov 

kmclean@agutah.gov 

Attorneys for Plaintiff 

UTAH DIVISION OF CONSUMER PROTECTION 

 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH, CENTRAL DIVISION 

 

 

FEDERAL TRADE COMMISSION, and 

 

UTAH DIVISION OF CONSUMER 

PROTECTION, 

 

                        Plaintiffs, 

 

                    vs. 

 

ZURIXX, LLC, a Utah limited liability 

company,  

 

CARLSON DEVELOPMENT GROUP, 

LLC, a Utah limited liability company, 

 

CJ SEMINAR HOLDINGS, LLC, a Utah 

limited liability company, 

 

ZURIXX FINANCIAL, LLC, a Utah 

limited liability company, 

 

  

 

  

 

RESPONSE TO DEFENDANTS’ 

PARTIAL MOTION TO DISMISS 

 

 

Case Number: 2:19-cv-00713-DAK 

 

Judge Dale Kimball 

 

 

 

Case 2:19-cv-00713-DAK-EJF   Document 76   Filed 12/17/19   Page 1 of 44



ii 

 

CRISTOPHER A. CANNON, individually 

and as an officer of ZURIXX, LLC, 

 

JAMES M. CARLSON, individually and as 

an officer of ZURIXX, LLC, and  

 

JEFFREY D. SPANGLER, individually and 

as an officer of ZURIXX, LLC 

 

                         Defendants. 

 

 

  

Case 2:19-cv-00713-DAK-EJF   Document 76   Filed 12/17/19   Page 2 of 44



iii 

 

TABLE OF CONTENTS 

 

TABLE OF AUTHORITIES ......................................................................................................... iv 

I. Legal Standard ..................................................................................................................... 3 

II. The transactions at issue were developed, initiated, and fulfilled in Utah. ......................... 4 

III. Zurixx offers business opportunities within the meaning of BODA. .................................. 8 

A. Zurixx charged more than $500 for each of its programs. ............................................... 9 

B. Zurixx offered products and services for the purpose of enabling purchasers to 

start a business that would enable the consumer to derive income from the 

assisted marketing plan that exceeded its cost. .............................................................. 10 

IV. The FTC’s Business Opportunity Rule does not apply. .................................................... 12 

V. The Division has authority to regulate Zurixx’s conduct with respect to consumers 

whether they reside in Utah or in other states. .................................................................. 13 

A. The Utah Legislature authorized the Division to enforce Utah’s consumer 

protection laws extraterritorially. ................................................................................... 14 

B. The CSPA protects Zurixx’s out-of-state consumers. ................................................... 17 

C. BODA protects Zurixx’s out-of-state consumers. ......................................................... 21 

VI. The Division’s actions comply with the United States Constitution and the Utah 

Constitution. ...................................................................................................................... 22 

VII. This action will not create compliance conflicts. .............................................................. 30 

VIII. The statute of limitations does not bar the Division’s claims. .......................................... 32 

Conclusion .................................................................................................................................... 34 

 

  

Case 2:19-cv-00713-DAK-EJF   Document 76   Filed 12/17/19   Page 3 of 44



iv 

 

TABLE OF AUTHORITIES 

Cases 

Aalmuhammed v. Lee, 

202 F.3d 1227 (9th Cir. 2000) .................................................................................................... 4 

 

Ades v. Omni Hotels Management Corp., 

46 F.Supp.3d 999, fn.9 (C.D. Cal. 2014) .................................................................................... 7 

 

Albers v. Bd. of Cty. Comm’rs of Jefferson Cty., Colo., 

771 F.3d 697 (10th Cir. 2014) .................................................................................................... 3 

 

Am. Charities for Reasonable Fundraising Regulation, Inc. v. O'Bannon, 

No. 2:08-CV-875, 2017 WL 4539321 (D. Utah Oct. 10, 2017) ............................................... 23 

 

Am. Libraries Ass’n v. Pataki, 

969 F.Supp. 160 (S.D.N.Y. 1997) ............................................................................................ 27 

 

Bigelow v. Virginia, 

421 U.S. 809, 95 S. Ct. 2222, 44 L. Ed. 2d 600 (1975) ...................................................... 25, 26 

 

BMW of North America, Inc. v. Gore, 

517 U.S. 559, 116 S. Ct. 1589, 134 L. Ed. 2d 809 (1996) .................................................... 8, 24 

 

Burnett v. Mortg. Elec. Registration Sys. Inc., 

706 F.3d 1231 (10th Cir. 2013) .................................................................................................. 3 

 

Chavez v. Blue Sky Natural Beverage Co., 

268 F.R.D. 365 (N.D.Cal. 2010) ............................................................................................... 30 

 

Container Corp. of Am. v. Franchise Tax Bd., 

463 U.S. 159, 103 S. Ct. 2933, 77 L. Ed. 2d 545 (1983) ............................................................ 4 

 

Cruz v. FXDirectDealer, LLC, 

720 F.3d 115 (2nd Cir. 2013).................................................................................................... 18 

 

Danganan v. Guardian Protection Services, 

645 Pa. 181, 179 A.3d 9 (2018) ................................................................................................ 20 

 

Edgar v. MITE Corp., 

457 U.S. 624, 102 S. Ct. 2629, 73 L. Ed. 2d 269 (1982) ............................................................ 2 

 

 

Case 2:19-cv-00713-DAK-EJF   Document 76   Filed 12/17/19   Page 4 of 44

https://www.westlaw.com/Document/I5c3cb44e795a11d98c82a53fc8ac8757/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I5c3cb44e795a11d98c82a53fc8ac8757/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If2e495f23e1c11e4a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If2e495f23e1c11e4a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I436e741b6d6a11e4b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I436e741b6d6a11e4b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iba6debf0af2b11e7a94fe1d3bccdca84/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iba6debf0af2b11e7a94fe1d3bccdca84/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I6a938a44566511d9a99c85a9e6023ffa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I6a938a44566511d9a99c85a9e6023ffa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I72ef1cb89c9a11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I72ef1cb89c9a11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Idf00c0b19c9c11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Idf00c0b19c9c11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I32a6dbfa6c9111e2a531ef6793d44951/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I32a6dbfa6c9111e2a531ef6793d44951/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I47042f897fe111df9513e5d1d488c847/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I47042f897fe111df9513e5d1d488c847/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iab8f1e819bf011d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iab8f1e819bf011d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iae3754f7d8dd11e2a98ec867961a22de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iae3754f7d8dd11e2a98ec867961a22de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I132c9000172011e89eae9724b55643c5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I132c9000172011e89eae9724b55643c5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Id4bb756b9c1d11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Id4bb756b9c1d11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


v 

 

Eleveurs de Canards et d’Oies du Quebec v. Harris, 

729 F.3d 937 (9th Cir. 2013) .................................................................................................... 23 

 

Energy & Env’t Legal Inst. v. Epel, 

793 F.3d 1169 (10th Cir. 2015) ................................................................................................ 23 

 

Forcellati v. Hyland’s Inc., 

876 F.Supp. 2d 1155 (C.D. Cal. 2012) ..................................................................................... 30 

 

Goshen v. Mutual Life Insurance Co. of New York, 

98 N.Y.2d 314, 774 N.E.2d 1190 (2002) ............................................................................ 18, 19 

 

Gravquick A/S v. Trimble Navigation Intern. Ltd., 

323 F.3d 1219 (9th Cir. 2003) .................................................................................................. 29 

 

Grynberg v. Koch Getaway Pipeline Co., 

390 F.3d 1276 (10th Cir. 2004) .................................................................................................. 7 

 

Healy v. Beer Inst., Inc., 

491 U.S. 324, 109 S. Ct. 2491, 105 L. Ed. 2d 275 (1989) ...................................................... 2, 8 

 

Hunt v. Iron County, 

372 F.Supp. 3d 1272 (D. Utah 2019) .......................................................................................... 7 

 

iMergent, Inc. v. Giani, 

No. 206-cv-00720, 2007 WL 895128 (D. Utah March 21, 2007) ...................................... 17, 25 

 

Johnson & Johnson Vision Care, Inc. v. Reyes, 

665 F. App’x 736 (10th Cir. 2016) ....................................................................................... 2, 23 

 

KE & G, Inc. v. Country Pollo, Inc., 

No. 02:08-cv-003-DB, 2009 WL 10679437, (D. Utah Dec. 29, 2009) ...................................... 9 

 

Kokesh v. SEC, 

137 S. Ct. 1635 (2017) .............................................................................................................. 33 

 

Nesbitt v. American Community Mut. Ins. Co., 

236 Mich.App. 215, 600 N.W.2d 427 (1999) ........................................................................... 20 

 

Patel v. Central Utah Clinic, P.C., 2:19-cv-542-TS-PMW, 

2019 WL 5727668 (D.Utah Nov. 5, 2019) ............................................................................. 1, 4 

 

Pharm. Research & Mfrs of Am. v. Walsh, 

538 U.S. 644, 123 S.Ct. 1855, 155 L.Ed.2d 889 (2003) ........................................................... 23 

Case 2:19-cv-00713-DAK-EJF   Document 76   Filed 12/17/19   Page 5 of 44

https://www.westlaw.com/Document/If8a10955116111e3a98ec867961a22de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If8a10955116111e3a98ec867961a22de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Icb0319db296d11e590d4edf60ce7d742/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Icb0319db296d11e590d4edf60ce7d742/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ic8e2acfbc44d11e191598982704508d1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ic8e2acfbc44d11e191598982704508d1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ia6d5dff8d96c11d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ia6d5dff8d96c11d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I593e7a9889d011d98b51ba734bfc3c79/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I593e7a9889d011d98b51ba734bfc3c79/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I9f06958b8bc411d99a6fdc806bf1638e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I9f06958b8bc411d99a6fdc806bf1638e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Id4c168f39c1d11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Id4c168f39c1d11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I2d9d3e103b6b11e9bb0cd983136a9739/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I2d9d3e103b6b11e9bb0cd983136a9739/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I5dc66052dc5e11dbb035bac3a32ef289/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I5dc66052dc5e11dbb035bac3a32ef289/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I113bfa10c67711e6bdb7b23a3c66d5b3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I113bfa10c67711e6bdb7b23a3c66d5b3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ia556762071d111e794a1f7ff5c621124/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ia556762071d111e794a1f7ff5c621124/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I68a0845149f311e794bae40cad3637b1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I68a0845149f311e794bae40cad3637b1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I7480108eff4011d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I7480108eff4011d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I985b6130008411ea8f2fea1b83c4f42a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I64fbd24d9c9711d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I64fbd24d9c9711d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


vi 

 

 

Rahmani v. Resorts Intern. Hotel, Inc., 

20 F. Supp. 2d 932, (E.D. Va. 1998) ........................................................................................ 26 

 

Real Estate Bar Ass’n for Mass., Inc. v. Nat’l Real Estate Info. Servs., 

608 F.3d 110, fn. 4 (1st Cir. 2010)...................................................................................... 3, 5, 6 

 

Rezvanpour v. SGS Automotive Services, Inc., 

No. 8:14-cv-00113-(ODW), 2014 WL 3436811 (C.D. Ca. July 11, 2014) .............................. 27 

 

Robak v. United States, 

658 F.2d 471 (7th Cir. 1981) .................................................................................................... 27 

 

Roberts v. C.R. England, Inc., 

318 F.R.D. 457 (D. Utah 2017) ......................................................................................... passim 

 

SEC v. Camarco, 

No. 17-cv-2027-RBJ, 2018 WL 6620878 (D. Colo. Dec. 18, 2018) .................................. 33, 34 

 

South Dakota v. Wayfair, Inc., 

138 S.Ct. 2080 (2018) ......................................................................................................... 22, 28 

 

Spitzer v. Telehublink Corp., 

756 N.Y.S.2d 285, 301 A.D.2d 1006, (2003) ........................................................................... 19 

 

State v. Cardwell, No., 

CV 950556135S, 1997 WL 466499 (Conn. Super. July 31, 1997) .......................................... 27 

 

State v. General Motors Corp., 

547 F.Supp. 703 [S.D.N.Y. 1982] ............................................................................................ 19 

 

Thornell v. Seattle Service Bureau, Inc., 

184 Wash. 2d 793, 363 P.3d 587 (2015)............................................................................. 19, 20 

 

Torres v. City of Madera, 

No. CIV F F 02-6385 AWI LJO, 2005 WL 1683736, (E.D. Cal. July 11, 2005) ..................... 11 

 

United States v. RaPower-3, LLC, 

294 F.Supp. 3d 1238 (D. Utah 2018) ........................................................................................ 33 

 

Utah Div. of Consumer Prot. v. Stevens, 

398 F. Supp. 3d 1139 (D. Utah 2019) ....................................................................................... 25 

 

Case 2:19-cv-00713-DAK-EJF   Document 76   Filed 12/17/19   Page 6 of 44

https://www.westlaw.com/Document/Id0e29034567d11d997e0acd5cbb90d3f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Id0e29034567d11d997e0acd5cbb90d3f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I2a4a7a1d7d6f11df86c1ad798a0ca1c1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I2a4a7a1d7d6f11df86c1ad798a0ca1c1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I6ec134df0cef11e4a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I6ec134df0cef11e4a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ibcbe6730928911d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ibcbe6730928911d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I8de4c170e86c11e6b28da5a53aeba485/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I8de4c170e86c11e6b28da5a53aeba485/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I2bc6b970037d11e9a1b0e6625e646f8f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I2bc6b970037d11e9a1b0e6625e646f8f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ic60a706c752611e89d59c04243316042/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ic60a706c752611e89d59c04243316042/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I9fd4aa05d9db11d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I9fd4aa05d9db11d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I854a244836a611d986b0aa9c82c164c0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I854a244836a611d986b0aa9c82c164c0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I621121f7556811d997e0acd5cbb90d3f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I621121f7556811d997e0acd5cbb90d3f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ia8d1c499a25411e5a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ia8d1c499a25411e5a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I0bbf8883f94d11d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I0bbf8883f94d11d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I31ae00d02edc11e888d5f23feb60b681/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I31ae00d02edc11e888d5f23feb60b681/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ie8bc8af0c2f411e9aec88be692101305/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ie8bc8af0c2f411e9aec88be692101305/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


vii 

 

Vill. of Rosemont, Ill. v. Priceline.com., Inc., 

No. 09 C 4438, 2011 WL 4913262 (N.D. Ill. Oct. 14, 2011) ..................................................... 4 

 

Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 

425 U.S. 748, 96 S. Ct. 1817, 48 L. Ed. 2d 346 (1976) ............................................................ 26 

Statutes 

Section 13-2-1 ............................................................................................................................... 14 

Utah Code Ann. §13-2-6 ........................................................................................................... 8, 14 

Utah Code Ann. § 13-15-4.5 ................................................................................................... 13, 22 

Utah Code Ann. § 13-1-1 .............................................................................................................. 16 

Utah Code Ann. § 13-15-4 ............................................................................................................ 21 

Utah Code Ann. § 13-15-5 ............................................................................................................ 21 

Utah Code Ann. § 13-15-2(1)(a) ..................................................................................... 8, 9, 10, 11 

Utah Code Ann. § 13-15-2(1)(a) and (iv) ....................................................................................... 9 

Utah Code Ann. § 13-15-2(1)(a) and (a)(iv) ................................................................................. 12 

Utah Code Ann. § 13-2-1(2) ................................................................................................... 14, 15 

Utah Code Ann. § 13-2-6(4) .................................................................................................. passim 

Utah Code Ann. § 13-11-2(2) ....................................................................................................... 17 

Utah Code Ann. § 13-11-2(6) ....................................................................................................... 19 

Utah Code Ann. § 13-11-3(5) ....................................................................................................... 20 

Utah Code Ann. § 13-11-3(2)(b) .................................................................................................. 21 

Utah Code Ann. § 13-15-5(2) ....................................................................................................... 21 

Utah Code Ann. § 13-11-17(1)(b)-(c) ........................................................................................... 33 

Utah Code Ann. § 78B-2-302 ....................................................................................................... 32 

Case 2:19-cv-00713-DAK-EJF   Document 76   Filed 12/17/19   Page 7 of 44

https://www.westlaw.com/Document/I7c922d46f91c11e08b448cf533780ea2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I7c922d46f91c11e08b448cf533780ea2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I72eb9a579c9a11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I72eb9a579c9a11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NA4424E507D0811E9A4B1C23A99BDCD11/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N931F9130D8A311DBBFEC8DC8C0D49E35/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N73376280D8A311DBBFEC8DC8C0D49E35/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N92FB8E70D8A311DBBFEC8DC8C0D49E35/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N933DC790D8A311DBBFEC8DC8C0D49E35/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N92BBC650D8A311DBBFEC8DC8C0D49E35/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N92BBC650D8A311DBBFEC8DC8C0D49E35/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N92BBC650D8A311DBBFEC8DC8C0D49E35/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NACFDDF007D0811E98E4BA394F39A50F3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NA4424E507D0811E9A4B1C23A99BDCD11/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N834C0DB0D8A311DBBFEC8DC8C0D49E35/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N834C0DB0D8A311DBBFEC8DC8C0D49E35/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N83B44560D8A311DBBFEC8DC8C0D49E35/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N83B44560D8A311DBBFEC8DC8C0D49E35/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N933DC790D8A311DBBFEC8DC8C0D49E35/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NE70818405E4211E8BEBFB1747FA1CA29/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N8AD74B60F43D11DC9638DC1FE7902831/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


viii 

 

Utah Code Ann. § 78B-2-305 ....................................................................................................... 32 

Utah Code Ann. § 78B-2-305(4) .................................................................................................. 33 

Other Authorities 

Siamese Essays: (I) CTS Corp v. Dynamics Corp. of America and Dormant Commerce Clause 

Doctrine: (II) Extraterritorial State Legislation, 

85 Mich. L. Rev. 1865 (1987)..................................................................................................... 7 

Case 2:19-cv-00713-DAK-EJF   Document 76   Filed 12/17/19   Page 8 of 44

https://www.westlaw.com/Document/NA6BDA0E0F43D11DCB409D3C628C16A81/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NA6BDA0E0F43D11DCB409D3C628C16A81/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I0255c36136e411db8382aef8d8e33c97/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I0255c36136e411db8382aef8d8e33c97/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I0255c36136e411db8382aef8d8e33c97/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


 

 

The Utah Division of Consumer Protection (“the Division”) brought this action to enforce 

three Utah statutes against Utah companies who have their headquarters in Utah, together with 

individuals who are executives of, and in control of, the companies. They are collectively 

referred to as “Defendants” or as “Zurixx.” Zurixx moved to dismiss claims brought by both the 

Federal Trade Commission and the Division in a single document. The Division responds 

separately.  

Zurixx argues principally that the Division cannot enforce Utah’s consumer protection 

laws with respect to sales made to consumers residing in other states. It argues the action is 

unconstitutional as applied to this conduct. Extraterritoriality is an affirmative defense, and a 

complaint need not anticipate any affirmative defenses that may be raised by the defendant. It is 

the defendant’s burden to plead an affirmative defense. When a defendant raises an affirmative 

defense in a 12(b)(6) motion, the Court may not grant the motion unless the defense appears 

plainly on the face of the complaint itself.  Patel v. Central Utah Clinic, P.C., 2:19-cv-542-TS-

PMW, 2019 WL 5727668, *3 (D.Utah Nov. 5, 2019) (citations omitted).   

 The Utah Legislature statutorily authorized the Division to bring cases enforcing Utah’s 

consumer protection laws, and specifically said the Division has jurisdiction over sales to 

consumers in other states, so long as part of the transaction occurs in Utah, or Utah transactional 

resources, such as telephones, the mail, bank accounts, or internet connections are used. The 

Complaint alleges, and Zurixx does not deny, that each of the Corporate Defendants has its 

principal place of business in Cottonwood Heights, Utah. It alleges that each of the Individual 

Defendants formulated, directed, controlled, had the authority to control, or participated in the 

acts and practices of these Utah entities. Depositions were taken of two of the Individual 
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Defendants as authorized by the Temporary Restraining Order. In one of those depositions, Mr. 

Spangler set out in detail the degree to which the conduct complained of in the Complaint 

originates in Utah.  

Zurixx asks the Court to ignore that each of its transactions with consumers originates 

from and is inextricably intertwined with Utah. Zurixx deceptively sells consumers products and 

services nationwide. Some sales presentations occur in Utah; others do not. But the sales 

presentation is only part of the transaction. Zurixx’s business model is inherently deceptive and 

misleading, and it was developed at Zurixx’s Utah headquarters. Zurixx’s presentations are 

arranged from Utah. Zurixx telemarketers, based in Utah, mislead and deceive consumers in 

other states to upsell them. Some of the fulfillment of the contract occurs from Utah. Zurixx tells 

consumers they are buying training in how to operate a business flipping real estate. That 

training includes access to “coaches,” who are supposed to teach consumers to succeed and help 

them with transactions. These coaches are in Utah.  

Utah may regulate the actions of businesses located here so long as the consumer 

transaction does not take place wholly outside of Utah. The Tenth Circuit held: “[T]he  

‘Commerce Clause… precludes the application of a state statute to commerce that takes place 

wholly outside of the State’s borders, whether or not the commerce has effects within the State.’” 

Healy v. Beer Inst., Inc., 491 U.S. 324, 336, 109 S. Ct. 2491, 2499, 105 L. Ed. 2d 275 (1989) 

(quoting Edgar v. MITE Corp., 457 U.S. 624, 642–643, 102 S. Ct. 2629, 2640–2641, 73 L. Ed. 

2d 269 (1982) (plurality opinion)). Johnson & Johnson Vision Care, Inc. v. Reyes, 665 F. App’x 

736, 745 (10th Cir. 2016). The commerce at issue in this case takes place, in substantial part, in 

Utah.  
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Zurixx also argues that it sells education, not a business opportunity. This is inaccurate. 

Zurixx teaches its consumers how to use its system, of course. But the system purports to include 

more than just education. It claims to include software, access to financing, and hands-on help in 

finding and flipping (or otherwise monetizing) real estate. As set out in the Complaint, Zurixx 

tells consumers its experts will teach them how to make money by following their system of real 

estate investing.  Docket No. 1 at ¶¶ 8, 40, 55(A) (“we know our system works.”). Zurixx 

routinely promises consumers they will have access to lenders that will provide 100% funding 

for consumers’ real estate deals, including any rehabilitation costs. Id. at ¶ 44. It tells consumers 

they will not have to use any of their own money because they will be using “other people’s 

money.” Id. at ¶ 45. It sells consumers a package, including access to discounted “turnkey” 

properties, and access to an online resource center. Id. at ¶ 65.   

I. Legal Standard 

“To survive a motion to dismiss, a complaint must contain sufficient factual matter, 

accepted as true, to state claim to relief that is plausible on its face.” Burnett v. Mortg. Elec. 

Registration Sys. Inc., 706 F.3d 1231, 1235 (10th Cir. 2013). “A claim has facial plausibility 

when the plaintiff pleads factual content that allows the court to draw the reasonable inference 

that the defendant is liable for the misconduct alleged.” Id. The court must “accept all well-

pleaded allegations of the complaint as true and must construe them in the light most favorable to 

the plaintiff.”  Albers v. Bd. of Cty. Comm’rs of Jefferson Cty., Colo., 771 F.3d 697, 700 (10
th 

Cir. 2014). 

A challenge under the Dormant Commerce Clause is an affirmative defense. See Real 

Estate Bar Ass’n for Mass., Inc. v. Nat’l Real Estate Info. Servs., 608 F.3d 110, 120, fn. 4 (1st 
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Cir. 2010). The party raising a Commerce Clause challenge carries the burden of persuasion. 

Vill. of Rosemont, Ill. v. Priceline.com., Inc., No. 09 C 4438, 2011 WL 4913262, * 5 (N.D. Ill. 

Oct. 14, 2011) (citing Container Corp. of Am. v. Franchise Tax Bd., 463 U.S. 159, 164, 103 S. 

Ct. 2933, 77 L. Ed. 2d 545 (1983)).  A complaint need not anticipate any affirmative defenses 

that may be raised by the defendant. It is the defendant’s burden to plead an affirmative defense. 

When a defendant raises an affirmative defense in a 12(b)(6) motion, the Court may not grant the 

motion unless the defense appears plainly on the face of the complaint itself.  See Patel, 2019 

WL 5727668 at *3.   

When it is unclear from the face of a complaint whether the actions took place 

extraterritorially, or whether they occurred by fax, phone, and email from within the state, it is 

error to dismiss the complaint based on a defense of extraterritoriality. See Aalmuhammed v. Lee, 

202 F.3d 1227, 1238 (9th Cir. 2000).   

II. The transactions at issue were developed, initiated, and fulfilled in Utah. 

  The underlying assumption of most of Zurixx’s arguments is that the transactions 

occurred wholly outside of Utah. This assumption is false. Few, if any, of Zurixx’s transactions 

with consumers occur wholly outside of Utah. Each Corporate Defendant’s principal place of 

business is in Utah. Docket No. 1 at ¶¶ 19-22. The Individual Defendants – Cristopher A. 

Cannon, James M. Carlson, and Jeffrey D. Spangler -- have formulated, directed, controlled, or 

had the authority to control the acts or practices of the Corporate Defendants. Id. at ¶ 26.  Zurixx 

has a location in Puerto Rico, but it operates primarily out of an office building in Cottonwood 

Heights, Utah, and it has represented to the Division that it conducts its telemarketing activities 
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from that location.  See Exhibit 87 to Plaintiff’s Motion for Ex Parte Temporary Restraining 

Order (Docket No. 12-88 at 89). 

 The Complaint alleges that Zurixx pitches its services, in part, through its telemarketers. 

Docket No. 1 at ¶ 83. The telesales division calls Zurixx consumers who have previously been 

involved in Zurixx programs and introduces them to new products they could buy. See 

Deposition transcript of Jeffrey D. Spangler (“Spangler Dep.”) at 135:18-21, attached as Exhibit 

1. The Complaint also alleges that numerous consumers have paid thousands of dollars for the 

additional one-one-one coaching or mentoring program. Docket No. 1 at ¶ 84. And it alleges that 

contrary to Zurixx’s representations, the consumers who purchase its one-one-one coaching or 

mentoring program are not likely to make thousands of dollars in profit. Id. at ¶ 85.  

All this activity emanated from Utah. Everyone in the telesales division worked from the 

Zurixx offices in Utah. Spangler Dep. at 135:3-9. Indeed, one employee was building a home in 

Washington and commuting back and forth, but Zurixx told him it wanted him to work 

exclusively from Utah. Id. at 11-17. The telesales division uses Utah transactional resources.  

These include telephones, an Internet service, and bank accounts. Id. at 141:4-21. A telesales 

consumer sends their payment to Zurixx in Utah. Id. at 142:3-5. 

 As part of its package of services, Zurixx offers coaching. Id. at ¶ 83. That coaching takes 

place over the phone. Spangler Dep. at 139:19-21. The coaching happens from Utah. Id., 142: 7-

9. Zurixx’s coaches work from a “coaching curriculum” to instruct their consumers. That 

coaching curriculum is developed by Mark Sanderson, a Utah resident, from his Zurixx office in 

Utah. Id. at 143:23 – 144:8.  
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  Zurixx also sells the services of mentors, who travel to the home cities of Zurixx’s 

consumers. Docket No. 1 at ¶ 83. Zurixx does not employ the mentors itself. Instead, it contracts 

with a person or entity known as RG Williams. RG Williams “fulfills most of our mentoring.” 

Spangler Dep. at 146:5-9. The mentors Zurixx uses work for RG Williams. Id. at 147:11-13. RG 

Williams lives in Utah. Id. at 17-18.   

 Zurixx maintains a customer service department. About half of the customer service 

department is in Puerto Rico. The other half is in Utah. Id. at 148:4-11. 

 Paragraphs 61 and 87 through 90 of the Complaint describe Zurixx’s response to refund 

requests. Zurixx requires those to whom it provides a refund, even a partial refund, to sign a 

standard form agreement preventing them from filing a complaint with regulators or 

communicating with others about their settlement. Docket No. 1 at ¶¶ 13, 87-91. If a consumer 

nonetheless files a complaint with a regulator, Zurixx sometimes sues them. Docket No. 1 at ¶ 

91. Zurixx brings these lawsuits in Utah courts, using Utah lawyers.  See, for example, Zurixx 

LLC v. Moore, Case No. 160904908, Zurixx LLC v. Green, et al., Case No. 160905595, Zurixx 

LLC v. Keller, Case No. 180904588, Zurixx LLC v. Keller, Case No. 190900238, Zurixx LLC v. 

Crayton, Case No. 190902336, all filed in Utah’s Third District Court. Similarly, Zurixx sued 

one of its competitors in this Court, alleging unfair competition, intentional interference, and 

conversion all under Utah law.  See Zurixx, LLC v. Edge 2 Real Estate, LLC dba Yancey Events, 

et al., Case No. 2:13-cv-000372-RJS, United States District Court, District of Utah. It also sued a 

Utah company operated as a Ponzi scheme, Marquis Properties, for breach of the covenant of 

good faith and fair dealing under Utah law. See Maria E. Windham, as Receiver for Marquis 

Properties, LLC, et al. v. Zurixx, LLC d/b/a Advanced Financial Training, Case No. 2:18-cv-
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00056-JNP, United State District Court, District of Utah. Each of these court filings is a public 

record. A court need not convert a motion to dismiss to a motion for summary judgment to 

consider facts subject to judicial notice, such as court files and records and facts which are a 

matter of public record. See Hunt v. Iron County, 372 F.Supp. 3d 1272, 1280 (D. Utah 2019) 

(citing Grynberg v. Koch Getaway Pipeline Co., 390 F.3d 1276, 1279 n. 1 (10th Cir. 2004)).  

  Judge Shelby analyzed the extraterritorial effect of BODA in the context of choice of law 

in Roberts v. C.R. England, Inc., 318 F.R.D. 457, 497 (D. Utah 2017). In determining Utah law 

applied, he considered several factors. The defendants in Roberts were incorporated and 

headquartered in Utah. Id. at 469, 482, 492-494, 518.  The Zurixx entities are incorporated and 

headquartered here. Docket No. 1 at ¶¶ 19-26. The individual Defendants are either full time 

Utah residents, or manage the Utah Zurixx entities. Id. at ¶ 23-25. There was significant evidence 

that the alleged misconduct forming the basis of liability emanated from C.R. England’s 

headquarters. Roberts, 318 F.R.D. at 518.  As indicated above, the same is true here. The plan in 

Roberts was developed, executed, and refined in Utah.  See id.  Zurixx’s business model, in 

which it claims secondary meaning, was developed executed, and refined in Utah. Once enrolled 

in the C.R. England program, drivers were controlled and managed by companies in Utah. Id.  

Similarly, residents from other states rely on their Utah-based coaches for guidance and training.  

Judge Shelby concluded that no state had a stronger interest in the Roberts dispute than Utah. Id. 

Although Roberts was a choice of law case, courts deciding conflict-of-laws cases have 

addressed extraterritoriality issues similar to those treated under the Dormant Commerce Clause. 

The principles and analysis are the same. See Ades v. Omni Hotels Management Corp., 46 

F.Supp.3d 999, fn.9 (C.D. Cal. 2014) (citing Donald H. Regan, Siamese Essays: (I) CTS Corp v. 
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Dynamics Corp. of America and Dormant Commerce Clause Doctrine: (II) Extraterritorial State 

Legislation, 85 Mich. L. Rev. 1865, 1867-1885 (1987)).  

The major difference in Roberts was that a majority, but not all, of the class members 

traveled to Utah, where they executed the contract. Roberts, 318 F.R.D. at 518.  Some of 

Zurixx’s consumers traveled to Utah for additional training. Zurixx administered its training 

from Utah, employed coaches who worked from Utah, and maintained its headquarters here. As 

in Roberts, the “gravity” of Zurixx’s contacts with consumers was centered in Utah. 

The standard in this case is much lower than in Roberts. This Court need not determine 

that Utah has the most significant relationship to the claims. It need determine only that the 

transactions between Zurixx and the consumers did not take place “wholly” outside Utah’s 

borders, Healy, 491 U.S. at 336, and had some impact on Utah’s residents. BMW of North 

America, Inc. v. Gore, 517 U.S. 559, 573, 116 S. Ct. 1589, 134 L. Ed. 2d 809 (1996). See also, 

Utah Code Ann. §13-2-6.  

III. Zurixx offers business opportunities within the meaning of BODA.  

  Zurixx sells consumers a system which it claims will enable them to start their own 

business fixing and flipping real estate and making tens of thousands of dollars or more. Zurixx’s 

3-Day Workshop and coaching and mentoring products are assisted marketing plans within the 

meaning of BODA,  

BODA defines the term assisted marketing plan. It means the sale or lease of any 

products, equipment, supplies, or services that are sold to the purchaser upon payment of an 

initial consideration of $500 or more for the purpose of enabling the purchaser to start a business 

if the seller makes one or more of four categories of representations. See Utah Code Ann. § 13-
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15-2(1)(a).  Zurixx makes representations under the fourth category. It represents that upon 

payment by the purchaser of a fee or sum of money, which exceeds $500 to the seller, the seller 

will provide a sales program or marketing program that will enable the purchaser to derive 

income from the assisted marketing plan that exceeds the price paid for the marketing plan. Utah 

Code Ann. § 13-15-2(1)(a) and (iv).  

The term assisted marketing plan is to be given an expansive definition. BODA “is 

unambiguous. When the Act refers to sales programs or marketing programs, it includes 

anything that can reasonably be thought of in those two realms.” KE & G, Inc. v. Country Pollo, 

Inc., No. 02:08-cv-003-DB, 2009 WL 10679437, *1, (D. Utah Dec. 29, 2009). In its Motion to 

Dismiss, Zurixx repeatedly claims it does not sell a “business in a box.”  Docket No. 62 at p. 24.  

BODA does not equate an assisted marketing plan with a business in a box. Instead, Utah’s 

Legislature set out a specific definition of an assisted marketing plan, and Zurixx meets that 

definition.   

A. Zurixx charged more than $500 for each of its programs. 

BODA sets a threshold. To be considered an assisted marketing program, a seller must 

charge $500 or more for it. Utah Code Ann. § 13-15-2(1)(a). Zurixx did. The Complaint alleges 

that the discounted prices of Zurixx’s products typically ranged from $1,997 to $41,297. Docket 

No. 1 at ¶ 30. The 3-day Workshop is sold for $1,997. Id. at ¶ 41. Zurixx then offers additional 

real estate investment products and services at the Workshops ranging from $21,297 to $41,297. 

Id. at ¶ 52. After consumers purchase one of the Advanced Training packages, Zurixx 

telemarkets them to sell additional products and services costing thousands or tens of thousands 

of dollars. Id. at ¶¶ 83-84. 

Case 2:19-cv-00713-DAK-EJF   Document 76   Filed 12/17/19   Page 17 of 44

https://www.westlaw.com/Document/N92BBC650D8A311DBBFEC8DC8C0D49E35/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N92BBC650D8A311DBBFEC8DC8C0D49E35/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N92BBC650D8A311DBBFEC8DC8C0D49E35/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ia556762071d111e794a1f7ff5c621124/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_1
https://www.westlaw.com/Document/Ia556762071d111e794a1f7ff5c621124/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_1
https://www.westlaw.com/Document/N92BBC650D8A311DBBFEC8DC8C0D49E35/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


10 

 

B.  Zurixx offered products and services for the purpose of enabling purchasers 

to start a business that would enable the consumer to derive income from the 

assisted marketing plan that exceeded its cost.  

   An assisted marketing plan includes the sale or lease of products, equipment, supplies or 

services for the purpose of enabling purchasers to start a business. Utah Code Ann. § 13-15-

2(1)(a). “Applying the plain and ordinary meaning of the statutory language, the court concludes 

UBODA merely requires a party to show that a seller represented that, on the payment of a 

threshold amount, it would provide the benefits of a program or plan relating to selling, leasing 

or licensing goods or services and that this plan or program would permit the purchaser to derive 

income in excess of the price paid.” Roberts, 318 F.R.D. at 497.    

Zurixx offered a program which purportedly enabled consumers to derive income from 

buying and selling real estate or buying and leasing real estate. Among other things, “program” 

has been defined as “a plan or system under which action may be taken toward a goal.” Id. at 

496. The Complaint cites a transcript of one of Zurixx’s Workshops in which Zurixx’s presenter 

told consumers: “Okay, then we’re going to teach you to implement the right plan, start to finish. 

When that happens, call us up, we get the funding for you, not you. We deal with these 100 

percent funding partners every day, not you…And if they won’t fund it, we’ll get your deal 

funded, just know that, and we do that, not you, all right.” Docket No. 1 at  ¶ 45(H).  

Another Zurixx presenter told consumers, “we know this system works…And because of 

the fact that we are confident in our system, we’re willing to give you not only one but two 100 

percent money-back guarantees around your success with this program.” Id. at ¶ 55(A).  The 

Complaint alleges that Zurixx offered coaching and mentoring programs to consumers. Id. at ¶¶ 
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83-86. Zurixx also represented that its system was designed to fit the lives of busy consumers, 

because they could start off at five to ten hours a week. Id. at ¶ 80(A). 

Zurixx also refers to its program as a “recipe”. Once consumers know the recipe, they 

will be able to get above average results working from eight to ten hours per week. Id. at ¶ 

48(A).   

Zurixx sold a variety of different products and services. The Complaint alleges that 

Zurixx offered real estate investment products and services, including live training by purported 

experts and trainers and education. See, for example, Id. at ¶ 51. But it also promised to give 

consumers a list of lending partners to fund their transactions. Id. at ¶¶ 51(C) and (D), 44-45. It 

promised attendance at a summit where consumers could buy discounted turnkey properties. Id. 

at ¶ 65. It also offered access to an online resource center. Id. Zurixx bundles its services and 

products and charges consumers between $21,297 and $41,297 for them. Id. at ¶ 66. Zurixx tells 

consumers they can find and flip houses for a profit. See id. at ¶¶ 68, 71. Flipping properties 

entails both buying and selling them. Id. at ¶ 7. Indeed, part of Zurixx’s promised system is to 

provide a list of buyers. Id. at ¶¶ 10, 55(G), and 80(D). Zurixx referred to its services as a 

program, a plan, a system, or a recipe. Whichever label it chose, it was offering consumers a 

mechanism purportedly enabling them to start a real estate business to make back more than they 

paid. BODA’s definition of assisted marketing plan requires no more.  

Zurixx cites several paragraphs of the Complaint that refer to the training or education 

Zurixx supplies. It argues that education is not an assisted marketing plan. But, the definition of 

assisted marketing plan includes services. Utah Code Ann. § 13-15-2(1)(a). Education and 

training are services. See, Torres v. City of Madera, No. CIV F F 02-6385 AWI LJO, 2005 WL 
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1683736, *13, (E.D. Cal. July 11, 2005), aff’d sub nom, Torres v. Taser Int’l, Inc., 277 F. App’x 

684 (9th Cir. 2008) (training is a service, not subject to strict products liability theories).  And, 

Zurixx offers much more than education. When it offers to fund consumers’ real estate 

transactions, for example, it is not offering education; it is offering a system for setting up a 

business. 

BODA does not require that Zurixx enable students to start a new sales or marketing 

program. It requires Zurixx to sell an assisted marketing plan to enable the consumer to start a 

business of any kind and to derive income from that business. See Utah Code Ann. § 13-15-

2(1)(a) and (a)(iv). In Roberts, the plaintiffs alleged C.R. England developed a fraudulent plan to 

induce people to enroll in its driver training schools. Similarly, Zurixx developed a fraudulent 

plan to induce people to enroll in its real estate coaching programs. Both offered assisted 

marketing plans.    

IV. The FTC’s Business Opportunity Rule does not apply.  

The Division brought a claim under BODA; the FTC did not bring a claim under its 

Business Opportunity Rule. BODA and the Business Opportunity Rule are not identical; the 

scope of the laws differs. There is nothing improper about BODA providing protection to 

consumers that may not be covered by the Business Opportunity Rule. Zurixx violates BODA 

whether or not it also violates the Business Opportunity Rule.  

BODA excludes from its coverage a package franchise or a product franchise defined by 

and in compliance with FTC rules governing franchise and business opportunity ventures. See 

Utah Code Ann. § 13-15-(b)(iii). Consumers of such franchises would be protected by the FTC’s 
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disclosure requirements. This exclusion does not apply because Zurixx does not sell package 

franchises or product franchises. It sells business opportunities within the meaning of BODA.  

The exclusion is also inapplicable because Zurixx does not comply with FTC rules 

governing business opportunity ventures. It does not provide consumers with a disclosure 

document as would be required by 16 U.S.C. §437.3. Nor does it provide an earnings claim 

statement as required by 16 U.S.C. §437.4.  

Finally, the exclusion is not applicable because BODA requires a seller claiming the 

exemption to file with the Division a Notice of Exemption Filing. Utah Code Ann. § 13-15-4.5. 

Zurixx has not filed such a notice.  

V. The Division has authority to regulate Zurixx’s conduct with respect to 

consumers whether they reside in Utah or in other states.  

The Division has the authority to regulate businesses and citizens who violate Utah law, 

so long as at least part of the violative conduct occurs in Utah. While Zurixx focuses its attention 

on the Workshops and other events it holds outside Utah, it ignores the substantial conduct 

occurring in the state. Some Zurixx events occur here. Zurixx does not dispute the Division has 

authority to regulate it with respect to those events.   

For those events occurring elsewhere, Zurixx acts from its headquarters in Cottonwood 

Heights. From the fact that Zurixx is headquartered here, the Court can reasonably infer that 

employees in Utah set up the events, contact consumers to arrange for their attendance at the 

events, arrange for Zurixx presenters to attend the events, and receive payment for the events. 

Zurixx telemarketers engage in misleading and deceptive conduct when they, from Zurixx’s 

Utah headquarters, upsell consumers to purchase Advanced Training packages. Zurixx coaches, 

in Utah, violate Utah consumer protection laws when they fail to adequately fulfill the contracts 
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Zurixx enters into with consumers around the country. Because at least part of the consumer 

transaction occurs in or from Utah, the Division has authority to regulate it.  

The Division’s Complaint is not limited to specific misrepresentations; Zurixx’s entire 

business model is deceptive and misleading. Zurixx entices consumers to enroll in a series of 

increasingly expensive training programs through false claims that its system will enable them to 

find properties at deeply-discounted prices, that Zurixx will make funding available so 

consumers do not have to put their own money down, and that Zurixx will show consumers how 

to gain access to individual investors who will purchase properties from them. Zurixx, including 

its principals, conceived of this scheme in Utah and carried it out from Utah. The heart of the 

claim—Zurixx’s business model—was developed, advertised, managed and directed from Utah 

by a Utah-based company. Utah has a valid interest in regulating this type of conduct by its 

corporate citizens. See Roberts, 318 F.R.D. at 494.  

A. The Utah Legislature authorized the Division to enforce Utah’s consumer protection 

laws extraterritorially.  

The statute creating the Division says “[t]he division shall administer and enforce the 

following.” It then lists twenty-three statutes. The CSPA and BODA are among those statutes. 

See Utah Code Ann. § 13-2-1(2).  

The same section of the statute sets out the “Enforcement powers” of the Division. Utah 

Code Ann. § 13-2-6. The enforcement provision of this section expresses the Legislature’s 

intention that the consumer protection statutes be applied extraterritorially so long as one of three 

conditions is met. The breadth of the statute underscores the Legislature’s intent. It reads:  

(4)(a) A person who has violated, is violating, or has attempted to violate a chapter 

identified in Section 13-2-1 is subject to the division’s jurisdiction if:  
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(i)  the violation or attempted violation is committed wholly or partly within 

the state;  

(ii)  conduct committed outside the state constitutes an attempt to commit a 

violation within the state; or  

(iii)  transactional resources located within the state are used by the offender to 

directly or indirectly facilitate a violation or attempted violation. 

  

(b) As used in this section, “transactional resources” means:  

(i) any mail drop or mail box, regardless of whether the mail drop or mail box 

is located on the premises of a United States Post Office;  

(ii)  any telephone or facsimile transmission device;  

(iii)  any Internet connection by a resident or inhabitant of this state with a 

resident- or nonresident-maintained internet site;  

(iv) any business office or private residence used for a business-related 

purpose;  

(v) any account with or services of a financial institution;  

(vi)  the services of a common or private carrier; or  

(vii)  the use of any city, county, or state asset or facility, including any road or 

highway.  

 

Utah Code Ann. § 13-2-6(4).  

 

The statute is clear, but if there were any ambiguity, the legislative history for this section 

eliminates it. The language of § 13-2-6(4) was added in 1994. A legislative comment to the bill 

reads:  

Finally, the last change [i.e. §6(6) (now §6(4))] clarifies the territorial jurisdiction of the 

division. The amendment would allow the division to reach many consumer-related 

actions occurring out of state, provided they involved the use of a ‘transactional resource’ 

[e.g., telephone, fax machine, mail drop, bank account] located within Utah.  

 

S.B. 82, 1994 General Session.  A copy of the note is attached as Exhibit 2.  

Zurixx argues that while § 13-2-6(4) grants the Division jurisdiction, it does not grant the 

Division the ability to regulate conduct or seek a remedy for out-of-state activities. This is 

incorrect. Section 13-2-1(2) expressly mandates that the Division enforce the consumer 

protection laws. That enforcement includes the entire range of remedies set out in the statutes. 

Section 13-2-6(4) is part of that same section and directs that the Division has jurisdiction over 
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transactions that are attempted or occur only partly within the state. The grant of jurisdiction, 

coupled with the mandate to enforce, gives the Division the authority to bring this action.  

In addition, Zurixx’s argument ignores the legislative history of §13-2-6(4). The Legislature 

intended to reach many consumer-related actions occurring out of state. That intention does not 

limit remedies available to the Division.  

The facts establish that the Division has authority over Zurixx under §13-2-6(4). While 

that section refers to “transactional resources”, Zurixx has contacts with Utah that far exceed 

those set forth in that provision. Zurixx has its headquarters in Utah. Its banks are here. It 

receives mail here. It uses phones and the internet here. It uses Utah’s roads in connection with 

its business. It has violated and is violating or has attempted to violate and is attempting to 

violate the CSPA and BODA, at least in part within this state.  

Against this extensive statutory expression of intent, Zurixx cites the statute that creates, 

not the Division of Consumer Protection, but the Department of Commerce of which the  

 Division is a part. In that section, the Legislature expressed its intention to protect Utah’s 

citizens. The Legislature expressed no intention to allow citizens of other states to be victimized 

by Utah businesses. Indeed, the statute reads: “the general public interest shall be recognized and 

regarded as the primary purpose of all regulation by state government.”  Utah Code Ann. § 13-1-

1.  Residents of other states are part of the general public.  

The language of § 13-2-6(4) prevails over the Department of Commerce statutory intent 

language for two reasons. First, § 13-2-6(4) is specific to the Division, and a more specific 

statute governs. Second, general intent language is only useful for clarification. The intent of § 
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13-2-6(4) needs no clarification: the Legislature intended Utah’s consumer protection statutes to 

have extraterritorial effect if the requirements of the statute are met.  

In addition, the two statutes are not in conflict. The general public interest includes 

protecting Utah’s reputation as a state that discourages deceptive and misleading business 

practices. Utah has an interest in protecting its reputation as a state where business is conducted 

fairly and where state regulators take seriously their obligation to enforce the law. See iMergent, 

Inc. v. Giani, No. 206-cv-00720, 2007 WL 895128, *5 (D. Utah March 21, 2007) (attached as 

Exhibit 3).  

B. The CSPA protects Zurixx’s out-of-state consumers. 

Nothing in the CSPA contravenes the Legislature’s mandate expressed in § 13-2-6(4). 

The CSPA shall be construed liberally to protect consumers from suppliers who commit 

deceptive and unconscionable sales practices. Utah Code Ann. § 13-11-2(2). The language of the 

statute does not limit its protection to Utah consumers. The CSPA shall also be construed 

liberally to encourage the development of fair consumer practices. In this action, the Division  

seeks to hold Zurixx accountable for its unfair consumer practices, which emanate from Utah. 

This encourages the development of fair consumer practices.  

The CSPA also is to be construed liberally to make law uniform among the states. 

Nothing in this statement suggests Utah’s laws cannot be applied extraterritorially where at least 

some of the conduct occurs in Utah. If Zurixx conducts a Workshop in Virginia, and sells to a 

Virginia consumer, Utah can enforce the CSPA with respect to Zurixx’s conduct in derogation of 

Utah law. Virginia can also enforce its consumer protection laws, if it feels necessary. As a 
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practical matter, if Virginia or any other state receives a consumer complaint about a Utah 

company like Zurixx, the state often forwards that complaint to Utah.  

Zurixx cites § 13-11-7, which says the Division shall enforce the CSPA throughout the 

state. This merely means the Division can take action against any Utah company no matter where 

in the state it is located. It does not limit the CSPA’s scope.  

In Utah Division of Consumer Protection v. uSightcom, LLC, Case No. 030907202, Third 

District Court, Salt Lake County, State of Utah, Order at 2 (entered Jan. 7, 2004) (unpublished), 

a Third District Court Judge said the Division has no jurisdiction to regulate transactions that 

occur in states other than Utah.  A copy of this Order is attached as Exhibit 4.  USightcom is not 

precedential, of course. And it is not persuasive for several reasons. First, it does not give any 

reasoning for its statement. Second, it does not cite the statute giving the Division jurisdiction to 

regulate transactions that occur in states other than Utah, Utah Code Ann. §13-2-6(4). Finally, 

USightcom is inconsistent with iMergent and Roberts.  

Zurixx relies on Goshen v. Mutual Life Insurance Co. of New York, 98 N.Y.2d 314, 774 

N.E.2d 1190 (2002), which found that New York’s consumer protection statute did not extend to 

a suit brought by an out-of-state consumer predicated on an out-of-state transaction. Goshen 

merely interpreted New York’s statute, which does not have language, like Utah’s, expressing an 

intention to cover extraterritorial conduct. Applying Goshen, the Second Circuit has held that, in 

determining the extraterritorial application of New York’s General Business Law, a court should 

consider the ties between the consumer transaction and New York. See Cruz v. FXDirectDealer, 

LLC, 720 F.3d 115, 122 (2nd Cir. 2013). If “some part of the underlying transaction” occurred in 

New York, a consumer may sue for deceptive practices. Id. at 124. 
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Following Goshen, in Spitzer v. Telehublink Corp., 756 N.Y.S.2d 285, 301 A.D.2d 1006, 

(2003), the State brought an action against a telemarketer, seeking damages, restitution or civil 

penalties on behalf of victims who were not residents of New York. The appellate court held that 

the interests of New York were implicated when Telehublink used a New York address to send 

and receive correspondence related to the scheme. “New York has a vital interest in ‘securing an 

honest marketplace in which to transact business’ (State v. General Motors Corp., 547 F.Supp. 

703, 706-706 [S.D.N.Y. 1982]) and this interest was threatened when Telehublink used a New 

York address to complete the deceptive transactions at issue here.” Id. at 1009. Zurixx did much 

more than use a Utah address. Its entire business model was formulated here and carried out 

from here. 

The Division’s interpretation of Utah’s consumer protection statutes is consistent with 

that of other states. The Supreme Court of Washington recognized that “unscrupulous entities” 

might escape liability under Washington’s Consumer Protection Act if out-of-state citizens could 

not bring actions against Washington entities that direct unfair and deceptive practices only to 

out-of-state residents. It reasoned that “Washington businesses engaging in unfair and deceptive 

practices that indirectly affect others do not advance the purpose of fair and honest competition. 

Honest businesses could be placed at a competitive disadvantage competing against a business 

that generates revenue from unlawful acts that violate the statute.” Thornell v. Seattle Service 

Bureau, Inc., 184 Wash. 2d 793, 800, 363 P.3d 587, 589 (2015). The CSPA protects honest 

businesses from unscrupulous competitors. It should be liberally construed to “recognize and 

protect suppliers who in good faith comply with the provisions of this act.” Utah Code Ann. § 

13-11-2(6). 
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Thornell also recognizes that the commerce and trade an abusive company brings into the 

state, and the alleged unfair and dishonest method by which it does so, affects the state economy 

and thus affects the Washington public at large. Thornell, 184 Wash. 2d at 800. As expressed in 

Giani, Utah has an interest in preventing such conduct. 

Pennsylvania’s consumer protection act, which proscribes deceptive practices employed 

by Pennsylvania-based businesses, “may encompass misconduct that has occurred in other 

jurisdictions.” Danganan v. Guardian Protection Services, 645 Pa. 181, 182, 179 A.3d 9 (2018). 

Otherwise, the misconduct of a Pennsylvania business may affect, in both direct, and indirect 

ways, the people of Pennsylvania, “even if the subject transactions are aimed at nonresidents and 

occur wholly outside the state’s borders.” Id. 

In Nesbitt v. American Community Mut. Ins. Co., 236 Mich.App. 215, 218, 600 N.W.2d 

427, 428 (1999), the defendant asserted that Michigan’s consumer protection act existed for the 

protection of Michigan consumers and therefore did not cover an insurance policy purchased in 

Ohio by Ohio residents. The Michigan Court of Appeals disagreed, reasoning that Michigan’s 

statute defined the word “person” and the term “trade or commerce” broadly. “We hold that any 

person with whom a Michigan-licensed company, operating from its home office within this 

state, has engaged in trade or commerce may invoke the protections of the [Michigan Consumer 

Protection Act] that concern disputes arising from that trade or commerce.” Id. at 228. The 

CSPA similarly defines such terms broadly. A “person” means an individual, corporation, 

government, governmental subdivision or agency, business trust, estate, trust, partnership, 

association, cooperative, or any other legal entity. Utah Code Ann. § 13-11-3(5). And, a 
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“consumer transaction” includes an offer, a solicitation, an agreement, or a performance of an 

agreement, or a charitable solicitation. Utah Code Ann. § 13-11-3(2)(b). 

C. BODA protects Zurixx’s out-of-state consumers. 

BODA says the Division shall enforce it enjoying the powers of Title 13 Section 2, which 

of course contains § 13-2-6(4). Thus, if any attempt to violate BODA is made from Utah or if 

any Utah transactional resources are used, the Division has the authority to bring action.  

BODA requires sellers to file information with the Division annually. Utah Code Ann. § 

13-15-4. Zurixx admits that at least some of its consumers are in Utah. Under any circumstance, 

Zurixx was obligated to file in Utah, did not do so, and violated BODA. Docket No. 1 at ¶¶ 128-

131.  

BODA also requires sellers to provide a disclosure statement to potential buyers. The 

Complaint alleges, and Zurixx does not dispute, that it failed to provide disclosure statements. 

Docket No. 1 at ¶¶ 35, 132-134. The disclosure requirement of BODA is expansive: “All the 

information required under Section 13-15-4 shall be contained in a single disclosure statement or 

prospectus which shall be provided to any prospective purchaser at least 10 business days prior” 

to execution of an agreement. Utah Code Ann. § 13-15-5. The statute is not limited to 

prospective Utah purchasers, but extends to any prospective purchaser. 

Zurixx argues that the language of BODA does not allow it to protect citizens of other 

states. Zurixx’s reading is inconsistent with §13-2-4(6). Zurixx notes that the disclosure notice 

required by BODA references the State Division of Consumer Protection. Utah Code Ann. § 13-

15-5(2). It is not peculiar that a Division of Consumer Protection of the state in which the seller 

is headquartered would require a disclosure notice to be given to consumers, no matter their state 
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of residence. It certainly does not prove legislative intent to exclude coverage of out-of-state 

consumers.  

Zurixx also cites § 13-15-4.5 relating to an exemption for franchisor who comply with 

the FTC franchise rules. This provision has no application. As set forth in Section III above, 

Zurixx does not offer a franchise, does not comply with the FTC’s franchise rule, and has not 

filed a notice of exemption as required by BODA. Utah Code Ann. § 13-15-4.5.  

VI. The Division’s actions comply with the United States Constitution and the Utah 

Constitution.  

The United States Supreme Court, the Tenth Circuit Court of Appeals, and this District 

Court have all addressed the extraterritorial application of state statutes. State regulations may 

not discriminate against interstate commerce and they may not impose undue burdens on 

interstate commerce. But, state laws that “regulate even-handedly to effectuate a legitimate local 

public interest will be upheld unless the burden imposed on such commerce is clearly excessive 

in relation to the putative local benefits.” South Dakota v. Wayfair, Inc., 138 S.Ct. 2080, 2091 

(2018) (cleaned up). Utah has a legitimate public interest in enforcing its consumer protection 

laws against companies with their base of operations here and Zurixx has not pointed to any 

burden imposed upon it by being regulated by its home state, let alone a burden that is clearly 

excessive.  

The Supreme Court’s extraterritoriality jurisprudence is generally cabined under the 

Dormant Commerce Clause. Regarding an attack to the extraterritorial application of Utah’s 

Charitable Solicitation Act, Judge Shelby held:  

But the Healy-Baldwin line [relating to extraterritoriality] applies only to ‘price control or 

price affirmation statutes that link in-state prices with those charged elsewhere and 

discriminates against out-of-staters.’ The Act challenged here has none of these 
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characteristics. And for that reason, Rainbow Direct’s Dormant Commerce Clause 

challenge under the Healy-Baldwin line of cases fails.  

 

Am. Charities for Reasonable Fundraising Regulation, Inc. v. O'Bannon, No. 2:08-CV-875, 

2017 WL 4539321, at *7 (D. Utah Oct. 10, 2017), appeal dismissed and remanded, 909 F.3d 329 

(10th Cir. 2018).  

American Charities relied on a Tenth Circuit opinion authored by then Judge Gorsuch, 

Energy & Env’t Legal Inst. v. Epel, 793 F.3d 1169 (10th Cir. 2015). Epel noted that the 

extraterritoriality strand is the least understood and the most dormant of the three strands of 

Dormant Commerce Clause jurisprudence, as the Supreme Court has used it only three times to 

strike down state laws. Id. at 1172. The Tenth Circuit concluded that the extraterritoriality cases 

concern only “price control or price affirmation statutes” that involve “tying the price of …in-

state products to out-of-state prices.” Id. at 1174-5 (citing Pharm. Research & Mfrs of Am. v. 

Walsh, 538 U.S. 644, 669, 123 S.Ct. 1855, 155 L.Ed.2d 889 (2003)).  

The Ninth Circuit has made the same point, explaining that “Healy and Baldwin are not 

applicable to a statute that does not dictate the price of a product and does not ‘t[ie] the price of 

its in-state products to out-of-state prices.’” Assoc. des. Eleveurs de Canards et d’Oies du 

Quebec v. Harris, 729 F.3d 937, 951 (9th Cir. 2013) (quoting Walsh, 538 U.S. at 669).   

  The Tenth Circuit again considered the extraterritorial effects strand in Johnson & 

Johnson Vision Care, Inc. v. Reyes, 665 Fed.Appx. 736 (2016). It held that under this strand, “a 

State may not adopt legislation that has the practical effect of establishing ‘a scale of prices for 

use in other states.’” Id. at 745. The CSPA and BODA are not price-fixing or price affirmation 

statutes. They do not regulate prices at all. They even-handedly say that sellers and telemarketers 

must refrain from making deceptive and misleading representations, must file information with 
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the Division, and must disclose information to consumers. The Complaint alleges that Zurixx 

violated these statutes. It does not allege Zurixx engaged in price-fixing.  

Ignoring the case law directly relating to extraterritorial application of statutes, Zurixx 

cites Gore, a punitive damages case. Gore holds: “We think it follows from these principles of 

state sovereignty and comity that a State may not impose economic sanctions on violators of its 

laws with the intent of changing the tortfeasors' lawful conduct in other States.” Gore, 517 U.S. 

at 572. Gore is inapplicable because part of Zurixx’s conduct occurs in Utah. Utah has an 

interest, which did not exist in Gore, in protecting its own business reputation and regulating 

conduct that occurs in the state. BMW of North America, the plaintiff in Gore, is headquartered 

in New Jersey. It sells cars nationwide. It sold a car to Dr. Gore in Alabama. The Alabama courts 

upheld a punitive damage award against BMW that was based on cars sold in every state. A car 

sold by BMW to an Oregon consumer would have been included in the punitive damage award 

for Dr. Gore, even though that transaction had nothing to do with Alabama.   

  Gore recognizes this distinction. It reasons that the economic penalties a State such as 

Alabama may impose “must be supported by the State’s interest in protecting its own consumers 

and its own economy.” Id. (emphasis added). It may not punish BMW for conduct that “had no 

impact on Alabama or its residents.” Id. at 572-3.  

Utah has a legitimate interest in protecting, not just its consumers, but also its economy 

and other law-abiding business in the state. Judge Nielson recently dismissed a complaint filed 

by the Division against another real estate coaching company based on lack of federal subject 

matter jurisdiction. In doing so, however, he stated that Utah has an unquestioned sovereign 

interest “in enacting laws regulating individuals and entities doing business from Utah—
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regardless of where their customers are located—as well as its sovereign interest in enforcing 

such laws.” Utah Div. of Consumer Prot. v. Stevens, 398 F. Supp. 3d 1139, 1141 (D. Utah 2019) 

(attached as Exhibit 5); See also, e.g., iMergent, Inc. v. Giani, 2007 WL 895128, *5 (D. Utah 

March 21, 2007) (noting “the ‘longstanding prevalence of state regulation’ in the corporate 

area”) (citation omitted). This court has, he continued, “previously recognized Utah’s interest in 

(1) ‘protecting consumers against the harms of unchecked, exploitative businesses that are 

centered in Utah’ and (2) ‘preventing Utah from obtaining a reputation as being a haven for such 

businesses.’” Id. This is precisely the kind of interest Gore authorizes.  

The Division is not, as Zurixx asserts, attempting to impose the CSPA and BODA on 

conduct that occurred exclusively in states other than Utah. The Division seeks to impose 

liability based on conduct that was attempted or occurred, at least in part, in Utah. This, the 

Constitution allows.  

  Bigelow v. Virginia, 421 U.S. 809, 95 S. Ct. 2222, 44 L. Ed. 2d 600 (1975) is similarly 

inapplicable. It concerned application of a Virginia statute prohibiting individuals from 

promoting abortion services. A Virginia publisher published an advertisement advising that 

abortion was then legal in New York and providing contact information. The Supreme Court 

held that the statute violated the First Amendment freedom of the press.  The Court reasoned that 

Virginia could not have regulated the activities of abortion providers in New York or prevented 

Virginia residents from traveling there. Only New York could regulate the skills and credentials 

of the New York physicians and New York professionals who assisted them, the standards of the 

New York hospitals and clinics to which patients were referred, or the practices and charges of 

the New York referral services. Id. at 824. Virginia’s statute was invalidated, not because it 
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attempted to regulate abortion providers (which it did not), but because it attempted to bar New 

York abortion providers from advertising in Virginia.  

The Division is not regulating a New York company that offers real estate coaching 

services in New York. It is regulating a Utah company which is offering services partly in Utah 

and partly in other states. Where Virginia, in Bigelow, could not regulate New York 

professionals, Utah has a legitimate sovereign interest in regulating the conduct of its corporate 

citizens.  

Bigelow is also distinguishable because there was no claim that the advertisement for 

abortion services “was deceptive or fraudulent” or that it related to a commodity or service that 

was then illegal in either Virginia or New York. Id. at 828. This is consistent with the fact that 

Bigelow’s holding was based on the First Amendment. But untruthful commercial speech has 

never been protected for its own sake. See Virginia State Bd. of Pharmacy v. Virginia Citizens 

Consumer Council, Inc., 425 U.S. 748, 771, 96 S. Ct. 1817, 48 L. Ed. 2d 346 (1976). False or 

misleading commercial statements are not constitutionally protected. 

Bigelow also reasoned that Virginia could not prevent its residents from travelling to New 

York to obtain the abortion services that were lawfully obtained there. But Zurixx does not 

merely travel to other states to hold its Workshops. The Workshops are set up from Utah, and 

much of the fulfillment of the contract occurs from Utah.   

The other cases cited by Zurixx either support the Division or do not apply. Rahmani v. 

Resorts Intern. Hotel, Inc., 20 F. Supp. 2d 932, 936, (E.D. Va. 1998) held that Virginia offered 

no remedy to a resident who lost money gambling in New Jersey because Virginia lacked 

authority to invalidate lawful gambling taking place wholly outside Virginia and referenced a 
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gaming contract that was fully performed in another state. (Emphasis added.) The result would 

have been different had Virginia attempted to regulate a Virginia company operating a casino in 

a different state. Am. Libraries Ass’n v. Pataki, 969 F.Supp. 160 (S.D.N.Y. 1997) applied 

Dormant Commerce Clause analysis to invalidate a New York pornography statute. But in the 

Tenth Circuit, the Dormant Commerce Clause applies only to price-fixing and price-affirmation 

statutes, which the CSPA and BODA are not. Robak v. United States, 658 F.2d 471 (7th Cir. 

1981) merely reasons that a resident of one state may travel to another state to engage in activity 

there. It does not speak to whether a state may regulate one of its businesses for misleading and 

deceptive conduct occurring in two different states. State v. Cardwell, No. CV 950556135S, 

1997 WL 466499, at *13 (Conn. Super. July 31, 1997), aff’d in part and remanded in part in 246 

Conn. 721 (Conn. Sep. 8, 1998), held only that Connecticut could not stop its citizens from going 

to another state to gamble. A state cannot “regulate the conduct of activity engaged in solely 

within another state.” Again, if the casino operator had been headquartered in Connecticut, 

Connecticut could have regulated it.  

Zurixx offers no evidence in support of its affirmative defense that its conduct occurred 

wholly or solely in other states. A court cannot balance the alleged undue burden on interstate 

commerce against a statute’s local interests without extrinsic evidence. Rezvanpour v. SGS 

Automotive Services, Inc., No. 8:14-cv-00113-(ODW), 2014 WL 3436811, *5 (C.D. Ca. July 11, 

2014). Such arguments are premature at the motion to dismiss stage and should be raised as an 

affirmative defense. Id. at *2.  

Wayfair is the Supreme Court’s most recent decision discussing the Constitutionality of 

statutes with extraterritorial effects. It considered whether South Dakota could require online 
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sellers with no employees or real estate in South Dakota, to collect sales taxes on sales made to 

South Dakota residents. The Supreme Court set out the two primary principles that mark the 

boundaries of a State’s authority to regulate interstate commerce. First, state regulations may not 

discriminate against interstate commerce; and second, States may not impose undue burdens on 

interstate commerce. Wayfair, 138 S.Ct.  at 2091. There must be a substantial nexus with the 

taxing state. This is “closely related” to the due process requirements of personal jurisdiction. Id. 

at 2093. There is a strong nexus between Zurixx’s sales in whatever state they occur, and Utah. 

Wayfair recognizes that physical presence in a state no longer makes sense as a bright 

line for evaluating the Constitutionality of a state regulation. Id. at 2094. So long as a state law 

avoids any effect forbidden by the Commerce Clause, courts should not rely on anachronistic 

formalisms to invalidate it. The basic principles of the Court’s Commerce Clause jurisprudence 

are grounded in functional marketplace dynamics, which States can and should consider. Id. at 

2094-5.  

Neither the CSPA nor BODA discriminates against other states in interstate commerce. 

The Division does not purport to regulate business activity by out-of-state companies in this 

suit, it only regulates Utah companies. Defendants’ conduct in other states is only governed by 

Utah law insofar as they are incorporated in Utah, located in Utah, engaged in conduct in Utah, 

and use transactional resources in Utah. If a real estate coaching company operating in 

Washington State conducts seminars in Mississippi, and there are no Utah consumers or Utah 

transactional resources, the conduct cannot be governed by Utah law. This is the fact pattern set 

out in Gore. Here, however, Utah has the authority to regulate its own companies, as well as 

out-of-state companies soliciting Utah residents for business opportunities. 
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Zurixx attempts to convert what it perceives to be a pleading defect into a matter of 

Constitutional import. It says the Complaint does not allege that Zurixx’s transactions emanated 

from Utah and were fulfilled from Utah. The Complaint sufficiently alleges that connection; 

Zurixx is headquartered here and its activities are directed from here. The Division was not 

obligated to plead facts to defeat Zurixx’s affirmative defense. Even if the Complaint were 

insufficiently pled, however, the deposition of Mr. Spangler establishes that Zurixx’s Utah 

employees, using Utah resources, sold products and services nationwide. Zurixx asks this Court 

to ignore Utah’s nexus with its own consumers and hold, as a matter of Constitutional 

jurisprudence, that Utah’s consumer protection laws cannot be applied. At a minimum, that as-

applied challenge would require a determination of facts and is not a proper subject for a 

motion to dismiss. 

Nor do the CSPA and BODA unduly burden interstate commerce. There is no undue 

burden imposed by requiring a company, incorporated and domiciled in Utah, to follow Utah’s 

laws wherever it does business. Utah similarly regulates out-of-state companies who offer or sell 

business opportunities in Utah.  

Business relationships in which at least one party is located in the state, do not violate the 

Dormant Commerce Clause. Gravquick A/S v. Trimble Navigation Intern. Ltd., 323 F.3d 1219, 

1224 (9th Cir. 2003). While some of Zurixx’s sales team was acting outside of Utah, its 

principals and at least some of its employees who were engaged in the violative conduct were 

located here.  

Zurixx seeks to infringe on Utah’s sovereign interests. As Judge Nielson noted, Utah 

has a sovereign interest in enacting laws regulating individuals and entities doing business from 
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Utah—regardless of where their customers are located—as well as its sovereign interest in 

enforcing those laws. Zurixx would have this Court nullify Utah’s ability to exercise its 

sovereign interest. Other States have no sovereign interest in dictating how Utah regulates the 

companies headquartered here. There is no Constitutional concern with suing a company in the 

state where it is headquartered and applying the consumer protection laws of that state. 

“Defendants are headquartered in California and their misconduct allegedly originated in 

California. With such significant contacts between California and the claims asserted by the 

class, application of the California consumer protection laws would not be arbitrary or unfair to 

defendants.” Forcellati v. Hyland’s Inc., 876 F.Supp. 2d 1155, 1160 (C.D. Cal. 2012) (citing 

Chavez v. Blue Sky Natural Beverage Co., 268 F.R.D. 365, 379 (N.D.Cal. 2010)). 

VII. This action will not create compliance conflicts.   

There are minor variations in state law relating to consumer protection. The same is true 

of many areas of law, including franchising, securities, and debt collection. Courts deal with 

these inconsistencies on a regular basis and apply well-established choice of law principles.  

Some of the alleged inconsistencies cited by Zurixx are not inconsistencies at all. For 

example, Zurixx cites California’s unfair competition statute, which says that it can be enforced 

exclusively in a court of competent jurisdiction by the Attorney General or a district attorney. 

This may foreclose a private right of action by a consumer, but it is not relevant here. The 

Division is not enforcing the California unfair competition statute; it is enforcing the CSPA and 

BODA. In fact, that is the exact situation this court faced in Roberts.  

Zurixx argues that some business opportunity disclosure statutes require that disclosures 

be provided two days in advance of a contract, others three days, and others five. BODA requires 
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ten. Zurixx says it would create chaos if it had to comply with these laws. But Zurixx does not 

cite to any actual “conflict” between these laws; if applicable, Zurixx can comply with each of 

these laws by simply providing the greatest notice. It also greatly overstates the complexity. If 

Zurixx offers a business opportunity to a Georgia resident, for example, the transaction emanates 

from and concludes in Utah, where Zurixx is supposed to provide services. It also includes 

activity in Georgia. The Division can require compliance with BODA because Zurixx is a Utah 

company and part of the transaction occurs here. Georgia may also enforce its consumer 

protection statute. Zurixx would be well-advised to comply with the statute that provides the 

greater protection to the consumer, but the choice does not require a difficult calculus. That is the 

cost of doing business in multiple jurisdictions.   

This type of problem arises routinely where the same conduct may violate both state and 

federal law. The federal government may sue to enforce federal law. Unless state law is 

preempted (and frequently it is not) states may sue to enforce state law, even where state law 

offers greater protection. The principle is the same: that a seller may have to comply with two 

different statutes is neither unconstitutional nor insuperable.  

Zurixx’s concerns about the application of different state laws also rings hollow because 

Zurixx does not comply with any state’s disclosure laws. Whether the state requires two days, or 

three, or five days-notice, Zurixx ignores it. With respect to Zurixx’s past conduct, and the fines 

and consumer restitution required to remedy it, the Court will not be called upon to determine 

which law applies: Zurixx violated all of them.   
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VIII. The statute of limitations does not bar the Division’s claims.  

 

Zurixx’s partial motion to dismiss based on the statute of limitations does not seek to 

dismiss claims in their entirety, but rather goes to the extent of relief available. Zurixx does not 

argue any claim is entirely barred by any relevant statute of limitations, simply that certain relief 

may only be available to the Division for conduct occurring during certain periods of time.  

The Division’s complaint timely brings claims and seeks several forms of relief against 

Zurixx which are governed by different statutes of limitations. Zurixx’s contention that a one-

year statute of limitations bars the Division “from seeking any relief, before May 8, 2017,” is 

inaccurate. (Defendants’ Partial Motion to Dismiss, p.    (italics added to “any”)). It ignores 

important relief sought by the Division and mischaracterizes the applicability of the relevant 

statutes of limitation to the Division’s causes of action and the relief the Division seeks.  

  The Division seeks “temporary, preliminary, and permanent injunctive relief, rescission 

of contracts, restitution, the refund of monies paid, disgorgement of ill-gotten monies, civil 

penalties, fines and other equitable relief…” Docket No. 1 at ¶ 2. Some of this relief includes 

penalties and forfeitures subject to the one-year statute of limitations in Utah Code Ann. § 78B-

2-302. Some does not include penalties or forfeitures and is subject to the three-year statute of 

limitations in Utah Code Ann. § 78B-2-305. But, while Zurixx says it challenges only 

disgorgement, fines and civil penalties relating to conduct before May 8, 2017, it improperly 

attempts to apply the one-year statute of limitations to bar the Division “from seeking any relief.”   

The CSPA authorizes the Division to bring an action to “enjoin, in accordance with the 

principles of equity, a supplier who has violated, is violating, or is otherwise likely to violate [the 

CSPA]; recover, for each violation, actual damages” for consumers, and to seek an order 
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requiring Defendants to “reimburse consumers found to have been damaged [or] grant[ing] other 

appropriate relief.” Utah Code Ann. § 13-11-17(1)(b)-(c). The “damages or other relief [the 

Division seeks] on behalf of consumers,” like other compensatory relief such as restitution, is not 

punitive. 

The same is true of the relief the Division seeks under BODA, which includes essentially 

declaratory judgment, injunctive relief, and costs and fees; this relief is statutory, does not 

involve a penalty or forfeiture, and is subject to the three-year statute of limitations. To the extent 

the Division seeks statutory relief which is “other than for a penalty or forfeiture” the three-year 

statute of limitations extends to include claims for relief regarding conduct back to May 8, 2015. 

Utah Code Ann. § 78B-2-305(4) (3 years prior to the enactment of the new 5-year statute of 

limitations). 

Defendants’ reliance on Kokesh v. SEC, 137 S. Ct. 1635 (2017) is erroneous.  The 

Supreme Court in Kokesh did not limit the authority of a regulatory body (in that case the United 

States Securities and Exchange Commission) to obtain an injunction, nor did it modify the nature 

of disgorgement as an equitable remedy. United States v. RaPower-3, LLC, 294 F.Supp. 3d 1238, 

1241-42 (D. Utah 2018) (“The Supreme Court does not state in Kokesh that its ruling determines 

that disgorgement is a penalty in all contexts.  And, Kokesh certainly did not discuss or overrule 

the longstanding precedent of categorizing disgorgement as an equitable remedy”).  It is 

premature at this stage of the proceeding, for a court to undertake a factual analysis to determine 

if disgorgement (or any other remedy) is limited.  See also SEC v. Camarco, No. 17-cv-2027-

RBJ, 2018 WL 6620878 (D. Colo. Dec. 18, 2018) (“Although the Tenth Circuit has yet to rule on 

the issue since the Supreme Court decided Kokesh, at least 15 federal courts have ruled that 
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Kokesh did not overrule the long-standing precedent that courts possess authority to order 

disgorgement in SEC enforcement proceedings.”) As noted above, the nature of disgorgement in 

a Division action under the CSPA is remedial, not punitive.  Any analysis of the nature of 

whether disgorgement is remedial or punitive is a factual matter, and not the proper subject of a 

motion to dismiss.  That inquiry will inform the Court’s analysis of an affirmative defense, the 

applicable statute of limitations.  

Conclusion 

 

 Zurixx has violated, and until it was placed into receivership, was violating and 

threatened to violate BODA and the CSPA. Zurixx would have this Court hold, as a matter of 

law, that even though it conceived of its scheme here, it is headquartered here, it conducts its 

business activities from Utah, and it directs its sales force from here, the state of Utah cannot 

regulate its activities except with respect to Utah consumers. Neither Utah law nor Constitutional 

jurisprudence compel such a result. Zurixx’s Motion to Dismiss should be denied in its entirety. 

Alternatively, the Division should be allowed to file an amended complaint setting forth 

additional facts alleging the nexus between Zurixx’s Utah conduct and its transactions with 

consumers from other states.  
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Respectfully submitted this 17th day of December 2019.    

 /s/ Robert G. Wing    

THOMAS M. MELTON ( 4999)  

ROBERT G. WING (4445)  

DOUGLAS DEVORE (11170)  

KEVIN MCLEAN (16101)  

Assistant Attorney General  

Utah Attorney General's Office  

160 East 300 South, Fifth Floor  

Salt Lake City, Utah 84114  

Telephone: 801-366-0310  

tmelton@agutah.gov  

rwing@agutah.gov  

dedevore@agutah.gov  

kmclean@agutah.gov  

Attorneys for Plaintiff  

UTAH DIVISION OF CONSUMER 

PROTECTION 
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PROCEEDINGS

JEFFREY SPANGLER,

calted as a witness, having been duty sworn,
vvas examined and testified as fotlows:

EXAMINATION

BY MS. GRIER:

0. Good morning. My name is Amanda Grier.
I'm an attorney with the Federar Trade commission. r
wilt be asking the questions today. r am here with
my cotteagues, Joshua Doan and Miry Kim. Also,
they' re both attorneys with the FTC. And then down

here vúe have David Broadbent, which is the monitor,
and next to him is Robert h/ing, who is representing
the utah Division of consumer protection. vrre atso
have Doyte Byers who is representing the monitor in
this case.

The case today is the FTC versus zurixx
case No. 2:19-cv-7L3-DAK-EJF in the united states
Dlstrict Court of the District of Utah.

r understand you're represented by counser
here today?

A. Correct.

MS. GRIER: courd you prease state your name
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15
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T7

18
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CtrrCounr

for the record?

MR. GORDON: Leonard Gordon from the

Venabte firm, for all of the defendants and the

witness.

a. BY MS. GRIER: Mr. Spangler, can you ptease

state your futt name?

A. Jeffrey Daniet Spangler.

0. And your fult address?

0. Have you ever given testimony under oath

befo re?

A. No.

0. Have you ever been deposed before?

A. No. Not that I am a\^/are of .

0. Your attorney may have atready explained

some of the ground rutes for depositÍons, but I am

golng to go through them so \^/e are att on the same

page. Do you understand that you're under oath?

A. Yes.

a. Do you understand that testifying under

oath means that you must answer each question futty
and truthfutty and to the best of your abitity as if
you were in court in front of a judge?

A. Yes.

a. Because you're under oath, if you have some

A

TIIL REPORIINC CROUI)
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A. you don't have any idea?
A. I don't know.

MR. ./,úING: Let,s mark this as an exhibit
(EXHTBTT 8 MARKED. )

0. By MR. [/4/ING: Mr. Spangter, you,ve been
handed what's been marked as spangter Exhibit g.
you recognize this document?

A. I don ,t.

represent to you that it is a tist
prepared from information from the zurixx computer
system showing emproyees of zurixx. And r want to
ask you some questions about peopte. so the first
section under chad 01son, whose name is in brue,
includes a number of tetesales people. rs that a
division that you,re over?

Do

0. r 'tl

It isA.

0.

tocated ?

A.

a.

A.

0.

f rom?

A.

0.

And where is the office for telesales

In our corporate offices.
In Cottonwood Heights, Utah?
Yes ,

Is that where Chad 0lson does his work

Yes.

How about Michael Grow, is that where he
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I/VO rkS ?

A. yes.

a' rs there anyone on the tist in this first
group' that goes f rom chad 

'tson 
down to prark

Records, that works someptace other than salt Lake
City or Cottonwood Heights?

A. No, I don,t betieve so.
0. f 'm sorry. I didn,t hear that.
A. No, I don,t believe so.
0. Thank you.

A' possibly Todd shinset. He vvas buitding a
home up in trt/ashington at one point, so he h/as
commuting back and forth a littte bit.

0' so he might have done some of his work from
Utah and some f rom tn/ashington?

A ' yeah . ù'r/e totd him vve didn ,t want him doing
so ï think most of his work vvas done in utah.

A. UVhat does telesales do?
A' They catt peopre that have previousry been

involved in our programs and introduce them to nevd
products they coutd buy.

0. So let's suppose that ï attended a free
event but did not purchase. Vtoutd I get a catl f rom
tetesales ?

A. No.

that,
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0 So tetesates does not caLt people who onfy
went to a free seminar?

A. Correct.

0. I catl it the three_day seminar.
calt it something dlfferent?

A. No . That ' s what r,{e catl it .

a' Let's say r went to the three-day seminar
and r didn't purchase anything beyond that. Might r
get a phone catt from tetesates?

Do you

a' Let's suppose r purchased advanced training
and then didn't buy anything further. Might r get a
phone catl from tetesates?

A. yes.

A. Yes.

0. fs there anybody etse besides those who
went to the three-day seminars and those who obtained
advanced training who mlght get a phone catr from
telesates ?

A. No.

0. If I went to the advanced seminar, or got
the advanced training and got a phone catr from
telesales, what wourd tetesates be trying to selt me?

A. Additional help. Additionat coaching.
0. Att right. Now, if I get advanced

training, what does that include?
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A. So rry . h/hich advanced t raining?
a. Point wetl taken. Tetl me what the

dlfferent tevets of advanced training are. I have
fo rgotten .

A. The training that,s offered at the
th ree - day?

0' r go to the three-day and r buy advanced
training. rs there Diamond and pr.atinum? rs that
what is offered?

A. I betieve so.

0. Is there anything else?
A. I am not sure. I believe wett, f

believe a Foundation package, if r am not mistaken.
0 ' Let 's sta rt with Diamond and pratinum.

Vr/hich one how much does a Diamond cost?
A. I am not exactly sure.
0. How much does the ptatinum cost?
A. I am not exactty sure.
0. Has the cost of those packages changed

since the TRO?

A. No.

a.

still a re?

So whatever they vvere before the TRO, they

A.

a.

I betieve so.

Vt,hich one is more expensive, the Diamond or
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the Ptatinum?

A.

Diamond.

0.

A.

use.

a.

Platinum?

A.

0.

A.

no.

I am not positive. I woutd guess the

So do you know what the Diamond

I am basing that on Delta,s metrics they

Diamond sounds more expensive to you than

Yes.

Do you know what those packages inctude?
I don't know the breakdown of the packages,

0. Do you know if they inctude training from
coaches ?

A. Yes.

0. Does one inctude more training from coaches

than the other?

A. I am not sure. I betieve no. Vt/ett, so rry.
r don't betieve the Foundation package inctudes
training from coaches, but r betieve the Diamond and

Ptatinum both inctude training from coaches,

a. h/e didn't talk about the foundation
practice. hthat does that offer that's different from
the Platinum and Diamond?

A. I am not sure. I might be \^/rong on the
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fact that it doesn't inctude coaching. r'm not
positive.

0' Do either the Diamond or the ptatinum offer
unlimited coaching?

A. Untimited resource time during the
coaching, is that what you,re asking?

A' h/er-l, tet's suppose that r buy the Diamond
package, and J'm a very aggressive student. r am one
of those students who pesters ar.t the time, and r
want to cau- twice a week to talk to my coach. Do r
run out of coaching sessions, ot can I catl as many
many times as I want?

A. so \^/e probabty got a tittte offtrack here.
so the coaching, the coaching stuff doesn,t actually
happen from the three-day. The mentoring happens at
the three-day. The \day v{e designate that dif ferentty
is the mentor that comes out to their area to spend
time with them face_to_face.

0. so the coaching is something r do over the
telephone and the mentor is face_to_face?

A. Co r rect .

0. The coaching, can I get as many coaching
sessions as r want over the phone if r bought the
Ptatinum or Diamond?

A. Vt/ithin the time period that you buy.

Tl'il: cROUt¡
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0. So say I bought for a year, I coutd get it
for a year?

A. Correct.

a. Then isn't there arso a guarantee that if
|m not satisfied, that zurlxx witt continue to work
for me until I am satisfied?

A. The re vvas .

a. Vr/hen did that stop?

A. The day of the TRO.

a. Okay. But up untit the day of the TRO I
coutd if r wasn't satisfied, r could continue to
get hetp untit I was satisfied?

A. Correct.

a. No matter how much coaching it took?
A. Correct.

0. Let me just make sure. Somebody who

attends the free event but does not attend the
three-day workshop does not get a tetesates catt?

A. Correct.

0. Do they get a carr any other tetephone
catl from Zurixx?

A. No.

0. Okay. so these tetesates reps cattlng from
utah, they then call peopte who have been to either
the three-day or the Diamond, platinum or Foundation
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packages, and they t ry to selt them additionat
services, right?

A. Correct.

0. And those are made from Salt Lake Clty?
A. Yes.

0. using terephones here in satt Lake, right?
A. yes.

0. Using an Internet service that is
headquartered in Utah, correct?

A. Vrthat do you mean by Internet service?
a. The rnternet system you use, your network

is in Utah?

A. Correct. yes.

A. Your bank account is in Utah?

A. yes.

0. If somebody wanted to sue you

A. I need to clarify on the phone system. I
betieve it's in utah. There is a possibltity it
mlght be in puerto Rico.

0. But in any event, the physicar tetephones
are here in Utah, correct?

A. Yes.

0. If someone wants to sue you, you have an

arbitration provision in your contract that says they
have to arbitrate with you in utah, correct?
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A. r don't know. r am not famitiar with the
arbitration tanguage in the contracts.

0. Fair enough. If you make a sale in the
telesates system, they send their payment to utah,
co r rect ?

A. Yes.

a. And if they buy coaching, that coaching

happens from Utah?

A. Yes.

a. Does atl- of the fulfittment happen from

Utah?

A. Yes. According to my recollection, f
betieve it does.

0. So the only thing that doesn't happen in
Utah is if you make a sale to a consumer in
connecticut, the sates presentation happens in
connecticut, and everything else happens in utah?

MR. GORDON: Objection to form.

Mischaracterizes testimony.

THE V,úITNESS : No, not co r rect . V,r/e do send

our mentors out to
0.

tocated ?

A.

0.

BY MR. Vì/ING : Okay. V,r/he re a re the mento rs

I am not sure, actuatty.
Let's look at this next section of Exhibit
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I It has coaching, and it's under Carter Brown?
A. Uh-huh (affirmative).
0' r think you totd me coaches are different
mento rs ?

A. Correct.

a. Atl of those coaches, the work they do is
the tetephone, isn't it?
A. I betieve so.

0' tn/outd you take a took at that list and telt
anybody on that list is someplace other than

ï am not famiriar enough with atl of these
to be abte to telt you that.

They don't report to you?

They report to Carter.
Carter reports to you?

Yes.

Do you know if any of them are someptace
Utah?

I don't know.

Carter Brown is in Utah?

than

ove r

me if
Utah?

A

peopte

a.

A.

0.

A.

0.

other than

A

0

A

a

A,

0.

Yes.

Do you know Mark Sanderson?

Yes.

Itr/here is his office?

NCTf-l I REPORTJ

ITICO URT
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A. Utah.

0. Is he a Utah resident?

A. yes.

a . v'r/hat does " coaching cu rricutum" mean? rt
says over here that Mark sanderson, his job titte is
coaching.

A. coaching curriculum is the content that the
coaches witt use to give their instructions.

a. Take a took at this tist and tett me if
anybody on here who you know, the list of

Anybody that I know?

Yes.

Yes, there are peopte.

Vt/ho do you know?

I know are you tatking about just

Just coaches.

Just coaches. I know Tim Betl.
h/here does he live?
Utah, Bret Ehters.

!úhere does he live?
Utah. Bud McCluskey.

He lives
Utah. Randy Cochrane.

there is
coaches.

A.

0.

A.

0.

A.

coaches ?

0.

A.

0.

A.

a.

A.

a.

A.

CrrrCo I.JRT
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0. V,r/here does he live?
A. Utah. Brad Sanderson, Utah. Larry

McKinstry, utah. John Benson, utah. Deborah price,
Utah.

0. Okay.

A. Eric Lroyd, utah. Darrelr h/arker -- r am

not sure where Darrell lives.
a. 0kay. Daniel Christensen?
A. I don't know him.

0' rf he doesn't rive in utah, that is a name
that sounds like he lives in Utah.

paut McGraw?

A. Don ,t know him.

0. Tony Mort Tony M?

A' r do know Tony. And r betieve he tives in
Utah, but I am not positive.

0. Jonathan MiLter?

A. I do not know Jonathan.

0. Michaet Hilkey?

A. I do not know Michael.

a. Lorin Ha rdy?

A. I don't know Lorin.
a. Alden Sparks?

A. I don,t know Atden.

a. Jackson Kade Lucero?
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A. I don't know Jackson either.
a. 0f the ones you do know, they atl tive in

Utah?

A. Yes.

a. Are you familiar with an entity known as RG

Wittiams, LLC?

A. Yes.

A. Vt/hat does it do?

A. He futfitts most of our mentoring.

a. And as far as you know, is that a Utah

timited tiabitity company?

A. I don't know.

a. 0kay. The next group is under craig shane

Andrus, and it appears customer service, stash,
saves. First of all, r find that a very interesting
titte . vr/hat does custome r se rvice, stash , saves

mean?

A. I don't know.

a. Is that a term you've heard before?

A.

0.

A.

trying to
a.

wants to

Yes .

In what context?

rn terms of doing customer service and atso
save sates.

So the "saves" there refers to if
back out, the person tries to save

somebody

the sale?

CrrrCou RT
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A. Correct.

a. And of the people on that List, they report
to shane Andrus, and r think you said shane reports
to Jim Carlson?

A. Yes.

0. Shane Andrus is in Utah?

A. Yes.

0. Do you know anybody on that tist who does

not live in Utah?

A. No, I don't believe so.

a. I am not seeing on this l-ist the mentors,

Is that because the mentors are not emptoyees?

A. co r rect . The mento rs wo rk f o r RG vr/ittiams .

a . I see. Okay. And is RG ìrt/ittiams an

indivlduat as welt as an LLC?

A. Yes.

0. Vr/here does he live?
A. Utah.

0. And do you know how many of the mentors

tive in Utah?

A. I don't,

a. Is there a tist of who the mentors are?

A, I am not avvare of one. I am sure there is.
I just don't know where 1t is.

0. Okay. In any event, the tetesates is att

CrrrCounr
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Opinion

ORDER GRANTING DEFENDANTS' MOTION TO 
DISMISS

Before this court, iMergent, Inc., and StoresOnline, Inc., 
(collectively, "iMergent') challenge the constitutionality of 
the application of a Utah statute and of the actions of 
the Utah Division of Consumer Protection. Specifically, 
iMergent asks this court to issue a declaratory judgment 
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finding that the Utah Business Opportunity Disclosure 
Act 1 violates the Commerce Clause of the United 
States Constitution and that the Division violated 
iMergent's due process rights by applying the act to 
iMergent. IMergent also requests that the court issue a 
declaratory judgment regarding the applicability of the 
act and equitably estop the Division from enforcing it. 
But the court is unable to hear iMergent's claims -- 
iMergent has failed to demonstrate that its claims are 
ripe for judicial review or that, in light of Younger v. 
Harris, 2 the court may [*3]  exercise jurisdiction over 
this matter. The court, therefore, finds it necessary to 
abstain in this case, and to grant the Division's motion to 
dismiss.

BACKGROUND

For purposes of this order, the court finds the following 
facts. The plaintiff corporations are incorporated in 
Delaware, but both have principal places of business in 
Orem, Utah. Both corporations provide Internet-based 
services and products to enable small business owners 
and entrepreneurs to conduct Internet-based business. 
The plaintiffs hold seminars and workshops concerning 
their software and other services at locations outside of 
Utah, but offer no seminars in Utah and sell nothing to 
Utah residents. Similarly, all of their sales contracts are 
executed outside of Utah.

In November 2003, StoresOnline and the Division 
entered into a settlement agreement regarding the 
applicability of Utah's consumer protection laws and 
regulations to the corporation. StoresOnline [*4]  alleges 
that, as per the agreement, it was not subject to the 
Business Opportunity Act at that time, and it has not 
changed its business conduct in any material way since 
then.

On August 6, 2006, in response to complaints it 
received against iMergent, the Division sent a letter to 
iMergent. The Division then issued an administrative 
citation to iMergent on August 28, 2006. The Division 
claimed iMergent had offered "assisted marketing plans" 
in violation of the Business Opportunity Act and had 
failed to register as the act required. The same day the 
Division issued the citation, iMergent filed this law suit. 
Then, it requested a hearing regarding the 
administrative citation. The Division scheduled a hearing 

1 Utah Code Ann. § 13-15-1 et seq.

2 401 U.S. 37, 91 S. Ct. 746, 27 L. Ed. 2d 669 (1971).

for November 11, 2006. IMergent has since requested 
two continuances. The hearing is now set for March 27, 
2007. In other words, the Division has yet to conduct 
proceedings against iMergent or to make any findings in 
the matter.

In the amended complaint filed with this court, iMergent 
sought an order from the court declaring that the 
Business Opportunity Act violates the Commerce 
Clause as applied to iMergent, the statute is 
unconstitutionally vague, enforcement of the 
statute [*5]  would violate iMergent's due process rights 
because of the parties' 2003 settlement, and the actions 
of a Division employee violated iMergent's rights under 
42 U.S.C. § 1983. Further, iMergent asked the court for 
a declaratory judgment as to the applicability of the 
Business Opportunity Act to iMergent, and asked for an 
order equitably estopping the Division from enforcing 
the act. In response to this complaint, the Division filed a 
motion to dismiss.

In its opposition to the Division's motion to dismiss, 
iMergent labels its suit as a § 1983 suit. And iMergent 
argues it is not required to exhaust its administrative 
remedies before filing a § 1983 suit in federal court. But 
these references to § 1983 are out of place. The only § 
1983 claim iMergent made was against Kent Nelson, 
and the parties stipulated to the dismissal of Mr. Nelson 
as a defendant, with prejudice, on January 25, 2007. 
Therefore, no § 1983 claims or claims for damages 
remain before this court -- only declaratory judgment 
requests remain.

STANDARD OF REVIEW

When reviewing a motion to dismiss, the court "must 
accept as true all of the factual allegations contained in 
the complaint"  [*6]  3 and decide if the allegations 
would entitle the plaintiff to a legal remedy. 4 The court 
views all well-pleaded factual allegations "in the light 
most favorable to the nonmoving party." 5 But motions 
made pursuant to Rule 12(b)(6) succeed when claims 

3 Swierkiewicz v. Sorema N.A., 534 U.S. 506, 508 n.1, 122 S. 
Ct. 992, 152 L. Ed. 2d 1 (2002) (citing Leatherman v. Tarrant 
County Narcotics Intelligence & Coordination Unit, 507 U.S. 
163, 164, 113 S. Ct. 1160, 122 L. Ed. 2d 517 (1993)).

4 Dunn v. White, 880 F.2d 1188, 1190 (10th Cir. 1989).

5 Moore v. Guthrie, 438 F.3d 1036, 1039 (10th Cir. 2006) 
(citation and internal quotations omitted).

2007 U.S. Dist. LEXIS 20596, *2
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are "fatally flawed in their legal premises and destined to 
fail." 6

DISCUSSION

In its complaint, iMergent requests this court to declare 
the Division's conduct violative of the Constitution and of 
iMergent's rights. But the court [*7]  concludes that it 
must abstain from deciding the issues iMergent 
presents because they are not yet ripe for judicial review 
and because Younger abstention is warranted in this 
case.

(A) Ripeness / Subject Matter Jurisdiction

As an initial matter, the court must dismiss this case 
because it lacks subject matter jurisdiction -- the claims 
are not ripe for review. Questions of ripeness are 
treated as Rule 12(b)(1) challenges to the court's 
subject matter jurisdiction. 7 [*8]  It is the complainant's 
burden to demonstrate, through its factual allegations, 
the appropriateness of obtaining judicial resolution of 
the dispute. 8 IMergent has neglected to sufficiently 
make this demonstration in its amended complaint or in 
its rather brief response to the Division's motion to 
dismiss. In fact, in its response, iMergent failed to 
devote a single word to disputing the Division's ripeness 
argument. Although the Division did not argue ripeness 
issues in depth in its motion to dismiss, it raised the 
issue sufficiently to merit a response from iMergent.

Claims are not justiciable unless they are ripe. The 
ripeness requirement is meant "'to prevent courts, 
through avoidance of premature adjudication, from 
entangling themselves in abstract disagreements.'" 
9 [*9]  Controversies must be presented in a "'clean-cut 
and concrete form'" to be ripe for judicial determination. 
10 To assess ripeness, the court must evaluate the 
"fitness of the issue for judicial resolution and the 

6 Advanced Cardiovascular Sys., Inc. v Scimed Life Sys., Inc., 
988 F.2d 1157, 1160 (Fed. Cir. 1993).

7 New Mexicans for Bill Richardson v. Gonzales, 64 F.3d 1495, 
1498-99 (10th Cir. 1995).

8 Id. at 1499.

9 Id. (quoting Abbott Labs. v. Gardner, 387 U.S. 136, 148, 87 
S. Ct. 1507, 18 L. Ed. 2d 681 (1967)).

10 Id. (quoting cRenne v. Geary, 501 U.S. 312, 322, 111 S. Ct. 
2331, 115 L. Ed. 2d 288 (1991)).

hardship to the parties of withholding judicial 
consideration." 11 The main focus in determining if an 
issue is fit for judicial review is "whether the case 
involves uncertain or contingent future events that may 
not occur as anticipated, or indeed may not occur at all." 
12 Courts concentrate on the finality of the challenged 
government action and whether resolution on the merits 
requires facts not yet developed sufficiently, or if it 
depends on wholly legal issues. 13 The main focus in 
determining the hardship to the parties is whether "the 
challenged action creates a 'direct and immediate' 
dilemma for the parties." 14

With regard to the fitness of the issues for judicial 
review, the questions iMergent poses are not purely 
legal. They involve a specific factual setting -- the 
application of the Business Opportunity Act to 
businesses alleged to be in violation of the act, that are 
headquartered in Utah but doing business elsewhere. 
Critical to iMergent's claims is whether application of the 
Business Opportunity Act to iMergent violates the 
Constitution. But the court cannot even reach this 
question until the act has been applied to iMergent. 
Whether (and to what extent) the act applies to iMergent 
is a question pending before the Division. In other 
words, this dispute hinges on uncertain future events 
and as-yet undeveloped facts. After the hearing, the 
Division may decide not to apply [*10]  the act to 
iMergent at all, or it may apply it in a constitutionally 
unobjectionable manner. Only if the Division were to 
actually apply the act to iMergent during the 
administrative proceeding would the issue be removed 
from the hypothetical realm and become ripe for review. 
Put differently, this is far from a concrete and clear-cut 
controversy. No federal constitutional question even 
exists at this point. Further factual development of these 
uncertain and contingent issues would be necessary for 
any type of judicial review to effective. Until then, the 
questions iMergent poses are not ripe and the court 
must abstain from addressing them.

This conclusion is bolstered by the general ripeness 
requirement that the challenged government action be 

11 Id. (quoting Sierra Club v. Yeutter, 911 F.2d 1405, 1415 
(10th Cir. 1990)).

12 Id. (citation and internal quotations omitted).

13 Id.

14 Id. (citation and internal quotations omitted).

2007 U.S. Dist. LEXIS 20596, *6
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final. 15 The Division's action against iMergent is far 
from final. To date, the Division has sent a letter and 
issued a citation, but has taken no further action. In fact, 
at iMergent's request, the Division has repeatedly 
postponed administrative hearings scheduled to 
address the citation. The citation itself does not qualify 
as a final agency action because it, alone, does not alter 
or burden the rights or duties of iMergent, 
especially [*11]  in light of the pending administrative 
hearing. At this point, it is entirely unclear what final 
action the Division will choose to take. The court must 
not pass on the legality of government action that 
remains in such a nascent state.

With regard to hardship to the parties, the court must 
decide whether the challenged action creates a direct 
and immediate dilemma. The court sees no such 
dilemma for iMergent or for the Division. IMergent failed 
to establish (or even allege) the existence of any sort of 
"Catch-22" that will arise if judicial consideration is 
withheld at this time. As it is not the court's job to craft 
the parties' arguments for them, the court has no choice 
but to find iMergent failed to meet its burden under this 
prong.

In light of this, the court finds iMergent's claims to be 
unripe for review, and dismisses the claims for lack of 
subject matter jurisdiction. Even if the claims were ripe 
for review, however, the court would need to abstain 
from hearing [*12]  the case pursuant to Younger.

(B) Younger Abstention

1. General Applicability.

Even if iMergent's claims were ripe for review, the court 
would abstain from hearing this case pursuant to 
Younger. The United States Supreme Court has 
recognized a "national policy forbidding federal courts to 
stay or enjoin pending state court proceedings except 
under special circumstances." 16 This policy is based on 
comity -- the notion of respect for state functions. 17 
Under Younger, only in extraordinary circumstances 
should federal courts interfere with pending state court 
proceedings. 18 Younger abstention is jurisdictional, so 

15 Id. at 1504 n.5.

16 Younger v. Harris, 401 U.S. 37, 41, 91 S. Ct. 746, 27 L. Ed. 
2d 669 (1971).

17 Id. at 44.

when the conditions for abstention are met, absent 
waiver, the court has no choice but to abstain. 19

 [*13]  To determine whether Younger abstention is 
required, the court must consider whether:

(1) there is an ongoing state criminal, civil or 
administrative proceeding, (2) the state court 
provides an adequate forum to hear the claims 
raised in the federal complaint, and (3) the state 
proceedings involve important state interests, 
matters which traditionally look to state law for their 
resolution or implicate separately articulated stated 
policies. 20

In this case, all three considerations make clear that this 
court must abstain.

The Tenth Circuit, in Amanatullah v. Colorado Board of 
Medical Examiners, 21 applied these considerations in a 
manner that reveals the inevitability of the court's 
abstention here. Dr. Amanatullah practiced medicine in 
Nevada, but faced disciplinary action by the Nevada 
Board of Medical Examiners. After Dr. Amanatullah 
entered into a settlement agreement with the Nevada 
board, he moved to Colorado, where he was also [*14]  
licensed to practice medicine. But shortly thereafter, the 
Colorado Board of Medical Examiners began 
investigating the Nevada allegations. An inquiry panel 
from the Colorado board ultimately referred Dr. 
Amanatullah's case to the State Attorney General for 
formal disciplinary proceedings to revoke Dr. 
Amantullah's license. Soon after Dr. Amanatullah 
received notice of this referral, he filed suit in federal 
court pursuant to 42 U.S.C. § 1983. The district court 
concluded, pursuant to Younger, it had to abstain from 
hearing the case. Dr. Amanatullah appealed this 
abstention decision.

On review, the Tenth Circuit determined that the district 
court had appropriately abstained from hearing the 
case. First, the court noted that the Colorado board 
initiated state proceedings against Dr. Amanatullah 

18 Id. at 45; Morrow v. Winslow, 94 F.3d 1386, 1393 (10th Cir. 
1996).

19 See Morrow, 94 F.3d at 1390; Crown Point I, LLC v. 
Intermountain Rural Elec. Ass'n, 319 F.3d 1211, 1214 (10th 
Cir. 2003).

20 Crown Point, 319 F.3d at 1215.

21 187 F.3d 1160 (10th Cir. 1999).
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before he filed a complaint in federal court. 22 Next, the 
court determined the state provided an adequate forum 
to hear Dr. Amanatullah's constitutional [*15]  and civil 
rights claims. Specifically, the court found the state 
agency's statutory authority to dispose of motions to 
dismiss on any grounds was sufficient to find that the 
state provided an adequate forum to hear the plaintiff's 
federal claims. 23 And the court found the state provided 
an adequate forum because the board's action was 
subject to the judicial review: "It is sufficient for purposes 
of Younger abstention that federal challenges, such as 
Amanatullah's civil rights complaints, may be raised in 
state court judicial review of administrative 
proceedings." 24 Finally, the court found the licensing 
and discipline of physicians to constitute an important 
state interest that traditionally looks to state law for 
resolution. 25

In this case, just as in Amanatullah, iMergent [*16]  has 
proffered no grounds that would argue against 
abstention. For one thing, as in Amanatullah, the 
Division initiated proceedings against iMergent by 
issuing iMergent a letter in August 2006, followed by a 
citation a few weeks later. This action preceded 
iMergent's filing of its federal claim. Further, the 
proceedings before the State are ongoing -- no State 
action against iMergent has yet been finalized. In fact, it 
is unclear what action the Division plans to take and 
what the outcome of the March 27, 2007, hearing will 
be. Therefore, there is an active, civil proceeding in a 
state tribunal. Further, the proceedings before this court 
are in an "embryonic stage." Until now, this court has 
decided no contested matters, putting this claim 
squarely within the ambit of Younger. 26

Next, iMergent has failed to demonstrate that the state 
proceedings provide an inadequate forum to hear the 
constitutional claims raised in its federal [*17]  
complaint. IMergent claims the state proceedings are 
inadequate because under Utah law, an agency has no 

22 Id. at 1163.

23 Id. at 1164.

24 Id. (citing Ohio Civil Rights Comm'n v. Dayton Christian 
Sch., Inc., 477 U.S. 619, 629, 106 S. Ct. 2718, 91 L. Ed. 2d 
512 (1986)).

25 Id. at 1164-65.

26 See Doran v. Salem Inn, Inc., 422 U.S. 922, 929, 95 S. Ct. 
2561, 45 L. Ed. 2d 648 (1975).

authority to determine the constitutionality of a statute. 
But Amanatullah makes this contention a non-issue. In 
Amanatullah, the Tenth Circuit -- following the lead of 
the Supreme Court -- explicitly determined that: "It is 
sufficient for purposes of Younger abstention that 
federal challenges, such as Amanatullah's civil rights 
complaints, may be raised in state court judicial review 
of administrative proceedings." 27 Under Utah law, 
iMergent can appeal the decision of the Division to the 
Utah Department of Commerce and have the 
Department's decision reviewed by the state courts, de 
novo. 28 Therefore, even if the Division cannot decide 
some of iMergent's claims, iMergent will have the 
chance to raise its federal claims in state court during 
the judicial review process. And this court is confident 
Utah's state courts can adequately protect iMergent's 
rights -- state processes are entirely capable of 
accommodating "various interests and deciding the 
constitutional questions" in a case. 29 IMergent has 
raised no uniquely federal claims a state court would be 
unable [*18]  to adequately address. Therefore, the 
Division's administrative process constitutes an 
adequate forum for iMergent's claims.

Finally, the regulation of corporations headquartered in 
Utah involves important state interests, as partly 
reflected by the "longstanding prevalance of state 
regulation" 30 in the corporate area. The Division argues 
that when consumers purchase goods and services 
from companies headquartered in Utah, the Division's 
response to consumer complaints impacts Utah's 
reputation and the reputation of other Utah businesses. 
Certainly, the State has an interest in protecting 
consumers against the harms of unchecked, exploitative 
businesses that are centered in Utah. And the State has 
an interest in preventing Utah from obtaining [*19]  a 
reputation as being a haven for such businesses. In 
sum, corporate regulation is a matter that traditionally 
looks to state law for its resolution, and it's a matter that 
reflects and implicates specific state policies.

27 Amanatullah, 187 F.3d at 1164 (citing Ohio Civil Rights 
Comm'n v. Dayton Christian Sch., Inc., 477 U.S. 619, 629, 106 
S. Ct. 2718, 91 L. Ed. 2d 512 (1986)).

28 See Utah Code Ann. §§ 63-46b-5, -15.

29 Moore v. Sims, 442 U.S. 415, 435, 99 S. Ct. 2371, 60 L. Ed. 
2d 994 (1979).

30 CTS Corp. v. Dynamics Corp. of Am., 481 U.S. 69, 78, 88-
89, 107 S. Ct. 1637, 95 L. Ed. 2d 67 (1987).
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For all these reasons, the Younger doctrine is plainly 
applicable here. Although exceptions to the Younger 
doctrine exist, none applies in this case. For instance, a 
party is not required to exhaust her state appellate 
remedies before seeking a federal injunction if (1) the 
state proceeding is conducted in bad faith or is 
motivated by a desire to harass, (2) the challenged 
statute flagrantly violates express constitutional 
prohibitions, or (3) extraordinary circumstances exist. 31 
IMergent has not even attempted to make a showing 
that any of these exceptions apply or that it may suffer 
any kind of an irreparable injury if a state court hears its 
claims. Moreover, it appears from the facts that 
iMergent [*20]  would be unable to make such a 
showing.

Because the court abstains from hearing this case on 
the separate and independent grounds of lack of 
ripeness and Younger abstention, the court need not 
(and does not) reach the Division's claims that the court 
must refuse to exercise jurisdiction under the Burford 
and the Pullman abstention doctrines as well.

2. Dismissal of the Case

Citing D.L. v. Unified School District, 32 [*21]  iMergent 
argues that even if the court finds it necessary to 
abstain pursuant to Younger, the only appropriate 
course of action is to temporarily stay proceedings, not 
to dismiss the case. In D.L., the Tenth Circuit quoted the 
Supreme Court in Quackenbush v. Allstate Ins. Co.: 33 
"we have permitted federal courts applying abstention 
principles in damages actions to enter a stay, but we 
have not permitted them to dismiss the action 
altogether." 34

In both D.L. and Quackenbush, the courts limited the 
reach of the stay requirement to federal damages 
claims. IMergent only filed one such claim -- the due 
process and § 1983 claim against Kent Nelson. But the 
parties later stipulated to the dismissal of Mr. Nelson as 
a party, so iMergent's only claim for damages is no 
longer before this court. Since the stay requirement only 
pertains to damage claims, it is inapplicable here. With 
regard to the remainder of the claims, iMergent seeks 
declaratory judgment. The court, therefore, finds is 

31 Morrow, 94 F.3d at 1392.

32 392 F.3d 1223, 1228 (10th Cir. 2004).

33 517 U.S. 706, 116 S. Ct. 1712, 135 L. Ed. 2d 1 (1996).

34 Id. at 730.

appropriate to dismiss, rather than stay, iMergent's 
claims.

CONCLUSION

Because the claims in this case are not yet ripe for 
judicial review, and because the court finds it necessary 
to abstain from hearing the case pursuant to Younger, 
the court GRANTS the Division's motion to dismiss [# 
15]. The clerk's office is directed to close the case.

DATED this 21st day of [*22]  March, 2007.

BY THE COURT:

Paul G. Cassell

United States District Judge 

End of Document
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Opinion

 [*1141]  MEMORANDUM DECISION AND ORDER 
GRANTING DEFENDANTS' MOTION TO DISMISS

The Utah Division of Consumer Protection ("Utah" or 
"the State") has sued Defendants, alleging violations of 
federal and state laws governing telemarketing and 
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other business activities. Defendants have moved to 
dismiss the suit, claiming, inter alia, that the State lacks 
standing to bring this suit as well as statutory authority 
to do so. For the following reasons, the court grants the 
motion to dismiss.

I.

This case centers on a company known as Real Estate 
Workshop ("REW"). The State alleges that REW, under 
the guidance of Defendants Troy Stevens, Cody 
Wadsworth, and MJ Augie Bove, invites customers to 
free seminars, purportedly to learn how to invest in tax 
liens. Dkt. No. 1 ("Compl.") ¶¶ 34-50. The State alleges, 
however, that "the actual purpose of the event[s] is to 
entice customers to purchase additional training from 
REW." Id. ¶ 47. According to the State, customers who 
attend the free seminars are pressured to pay $597 (or 
a similar fee) to attend a three-day seminar, and 
customers who attend the three-day seminar [**3]  are 
then pressured to pay up to $50,000 for additional 
training and mentorship. Id. ¶¶ 49-57. The State alleges 
that Defendants telephone customers who decline to 
purchase additional training at the seminars and 
pressure them to reconsider their decisions. Id. ¶¶ 62-
64. In addition, the State alleges that Defendants seek 
to sell customers additional related services by 
telephone. Id. ¶ 64.

According to the State, many of the representations 
made by Defendants in the course of selling their 
services are fraudulent. The State alleges that 
Defendants represent that purchasers of their services 
"(1) are guaranteed to earn substantial income quickly 
and easily, (2) will learn the skills necessary to engage 
in tax lien and other real estate investment strategies, 
and (3) will have access to mentors to assist in their 
success." See Dkt. No. 27-3 at 4 (proposed findings of 
fact and conclusions of law). The State alleges that 
these representations are "unsubstantiated and wholly 
or partially false." Id. The State also alleges that 
"[d]issatisfied purchasers cannot get their money back 
without withdrawing any complaints about Defendants." 
Id.

 [*1142]  The State contends that Defendants have 
violated the [**4]  Telemarketing Act, 15 U.S.C. § 6101 
et seq., as implemented by the Telemarketing Sales 
Rule, 16 C.F.R. § 310 et seq. See Compl. ¶¶ 149-62 
(Count I). It also alleges violations of various Utah 
statutes. See id. ¶¶ 163-96 (Counts II—IV).

II.

Motions to dismiss for lack of subject matter jurisdiction 
generally take one of two forms. See Holt v. United 
States, 46 F.3d 1000, 1002 (10th Cir. 1995). A "facial 
attack on the complaint's allegations as to subject 
matter jurisdiction questions the sufficiency of the 
complaint," and in reviewing such a challenge, "a district 
court must accept the allegations in the complaint as 
true." Id. In a "factual attack," by contrast, a party "may 
go beyond allegations contained in the complaint and 
challenge the facts upon which subject matter 
jurisdiction depends." Id. at 1003. In reviewing such a 
challenge, the district court does not "presume the 
truthfulness of the complaint's factual allegation" but has 
"wide discretion" to consider "affidavits" and other 
evidentiary submissions "to resolve disputed 
jurisdictional facts." Id. In this case, the court considers 
the State's allegations, declarations submitted by both 
parties in connection with the various motions that have 
been filed in this case, and representations made by 
both parties in their briefing on these motions [**5]  and 
at a hearing held on August 1, 2019. Ultimately, 
however, the jurisdictional facts are not in dispute; 
rather, the court's decision turns on its analysis of 
governing law.

III.

Defendants argue that the State lacks standing to assert 
a claim under the Telemarketing Act because its 
declarations fail to establish—and its complaint fails 
even to allege—that "any Utah resident was ever 
contacted, sold to, or harmed" by Defendants. Dkt. No. 
31 at 2. Indeed, Defendants represent that REW does 
not have any past or current Utah customers, and the 
State does not dispute this representation. See 
Transcript of Hearing on Motion for Preliminary 
Injunction at 11, 62. The State argues, however, that it 
has quasi-sovereign interests in (1) "enforcing consumer 
protection laws, both to protect individual consumers 
and to protect an honest marketplace," (2) "protecting its 
business reputation," (3) "fostering an honest business 
climate," (4) promoting "its reputation for responding to 
out-of-state consumer complaints," and (5) "protecting 
the interests of Utah consumers who may purchase 
REW products and services" in the future. Dkt. No. 47 at 
4-7. The State asserts that these interests "extend 
to [**6]  all Utah residents"—both corporate and 
natural—that Defendants' conduct threatens or has 
harmed these interests, and that the threated or actual 
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harm to these interests gives the State standing to 
assert a claim under the Telemarketing Act as parens 
patriae to its citizens. Dkt. No. 47 at 7-8. As explained 
below, the court finds that concrete injury to a State's 
citizens—whether actual or impending—is a prerequisite 
to parens patriae standing. Neither the parties nor the 
court have identified any case holding that a State has 
parens patriae standing to sue based on injuries to its 
citizens as abstract, generalized, and indirect as those 
asserted here. The court concludes that the State lacks 
standing to assert a claim under the Telemarketing Act.

Article III of the United States Constitution limits the 
judicial power to resolving "Cases" and "Controversies." 
U.S. Const. art. III, § 2, cl. 1. Considering this limitation 
and "the separation-of-powers principles underlying [it]," 
the Supreme Court has "deduced a set of requirements 
that together make up the 'irreducible constitutional 
minimum of standing.'" Lexmark International, Inc. v. 
Static Control Components,  [*1143]  Inc., 572 U.S. 118, 
125, 134 S. Ct. 1377, 188 L. Ed. 2d 392 (2014) (quoting 
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560, 112 
S. Ct. 2130, 119 L. Ed. 2d 351 (1992)).

The plaintiff "carr[ies] the burden of establishing [its] 
standing under Article III" and "must demonstrate 
standing for each claim [it] seeks to [**7]  press." 
DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 342, 352, 
126 S. Ct. 1854, 164 L. Ed. 2d 589 (2006). To prove 
standing for a particular claim, the plaintiff "must 
demonstrate that it has suffered a concrete and 
particularized injury that is either actual or imminent, 
that the injury is fairly traceable to the defendant, and 
that it is likely that a favorable decision will redress that 
injury." Massachusetts v. EPA, 549 U.S. 497, 517, 127 
S. Ct. 1438, 167 L. Ed. 2d 248 (2007) (citing Lujan, 504 
U.S. at 560-61).

As the State correctly notes, the Supreme Court has 
indicated that "'States are not normal litigants for the 
purpose of invoking federal jurisdiction' and are 'entitled 
to special solicitude in [the] standing analysis.'" Dkt. No. 
47 at 2 (quoting Massachusetts, 549 U.S. at 518-20 
(2007)). The Supreme Court, however, has not 
dispensed with the requirement that States satisfy the 
requirements of Article III. Rather, it has outlined three 
general ways in which a State may satisfy these 
requirements, two of which are not available to private 
litigants.

First, "like other associations and private parties, a State 
is bound to have a variety of proprietary interests." 
Alfred L. Snapp & Son, Inc. v. Puerto Rico, 458 U.S. 

592, 601, 102 S. Ct. 3260, 73 L. Ed. 2d 995 (1982). "A 
State may, for example, own land or participate in a 
business venture." Id. When a State faces actual or 
threatened injury to its proprietary interests, it may 
establish standing in the same way as similarly situated 
private parties. See id. at 601-02. In 
Massachusetts [**8]  v. EPA, for example, the Supreme 
Court emphasized the actual and threatened harm to 
state-owned coastal lands posed by rising sea levels, 
concluding that the State had "alleged a particularized 
injury in its capacity as a landowner." 549 U.S. at 522-
23; see also id. (finding that "rising seas have already 
begun to swallow Massachusetts' coastal land," of 
which the State "owns a substantial portion") (citations 
and quotation marks omitted).1

Second, in light of the States' role as separate 
sovereigns in our constitutional system, the Supreme 
Court has recognized States' standing to vindicate their 
sovereign interests. In Snapp, the Supreme Court 
recognized two such interests that may give a State 
standing in federal court. 458 U.S. at 601. First, a State 
has a sovereign interest in its "exercise of sovereign 
power over individuals and entities within the relevant 
jurisdiction—this involves the power to create and 
enforce a legal code, both civil and criminal." Id. When, 
for example, a federal court holds that a state law is 
unconstitutional, a State has standing to  [*1144]  
appeal that holding to vindicate its interest [**9]  as a 
sovereign lawmaker. See, e.g., Diamond v. Charles, 
476 U.S. 54, 62, 106 S. Ct. 1697, 90 L. Ed. 2d 48 
(1986). Second, a State has a sovereign interest in its 
"recognition from other sovereigns—most frequently this 
involves the maintenance and recognition of borders." 
Snapp, 458 U.S. at 601. This interest frequently 
supports standing, especially in cases with the Supreme 
Court's original jurisdiction. See id.

1 At the outset of its standing analysis, the Massachusetts 
Court used the phrase "quasi-sovereign interest" and 
discussed the parens patriae doctrine. See 549 U.S. at 518-20 
& n.17. Some courts have accordingly wondered whether it 
should be understood as a parens patriae case. See 
Connecticut v. American Electric Power Company Inc., 582 
F.3d 309, 336-39 (2nd Cir. 2009), rev'd on other grounds, 564 
U.S. 410, 131 S. Ct. 2527, 180 L. Ed. 2d 435 (2011). But 
based on the Supreme Court's actual standing analysis, 
discussed above, this court agrees with the D.C. Circuit's 
recent holding that Massachusetts was not a parens patriae 
case and did not alter long-standing parens patriae doctrine. 
See Manitoba v. Bernhardt, 923 F.3d 173, 181-83 (D.C. Cir. 
2019).
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Third, the Supreme Court has held that a State may 
establish standing when its citizens have suffered injury 
and that injury—either because of its nature or its 
extent—implicates a state interest that is more than just 
the sum of the private injuries suffered by its citizens. 
See Snapp, 458 U.S. at 600-608. This type of standing 
is known as "parens patriae standing," and the requisite 
special interest of the State is known as a "quasi-
sovereign" interest. Id. at 600-01. As the Tenth Circuit 
has elaborated, "[p]arens patriae standing has been 
explained on the ground that the plaintiff state is not 
merely advancing the rights of individual injured citizens, 
but has an additional sovereign or quasi-sovereign 
interest." Satsky v. Paramount Communications, Inc., 7 
F.3d 1464, 1469 (10th Cir. 1993) (quoting 17 Charles A. 
Wright, Arthur R. Miller & Edward H. Cooper, Federal 
Practice and Procedure: Jurisdiction 2d § 4047 at 223 
(1988)); accord Snapp, 458 U.S. at 607 ("In order to 
maintain [a parens patriae] action, the [**10]  State must 
articulate an interest apart from the interests of 
particular private parties . . . . The State must express a 
quasi-sovereign interest.").

As the modifier "quasi" suggests, quasi-sovereign 
interests are somewhat akin to sovereign interests. But 
quasi-sovereign interests "are not sovereign interests, 
proprietary interests, or private interests pursued by the 
State as a nominal party." Snapp, 458 U.S. at 602. 
Rather, quasi-sovereign interests are the "set of 
interests that the State has in the well-being of its 
populace." Id. Although "neither an exhaustive formal 
definition nor a definitive list of qualifying interests can 
be presented in the abstract," the Supreme Court has 
recognized two "general categories" of quasi-sovereign 
interests: a State's interest in "the health and well-
being—both physical and economic—of its residents in 
general" and its interest "in not being discriminatorily 
denied its rightful status within the federal system." Id. at 
607.

In this case, the State cannot establish injury to any 
proprietary interests—it does not allege that it has 
purchased any services from Defendants or that they 
have somehow harmed state property. And although the 
State's sovereign interest in enforcing [**11]  its own 
laws may give it standing to assert its state law claims, 
the sovereign interest in enforcing the Telemarketing 
Act belongs to the United States, not Utah. Accordingly, 
the State may assert its federal claim only if it can 
establish parens patriae standing. See DaimlerChrysler 
Corp., 547 U.S. at 352 (Plaintiff "must demonstrate 
standing for each claim [it] seeks to press.").

Both Defendants and the State seek to distill 
requirements for parens patriae standing from the 
Supreme Court's discussion of the parens patriae 
doctrine and quasi-sovereign interests in Snapp. 
Compare Dkt. No. 31 at 8-9, with Dkt. No. 47 at 2-3. The 
court need not determine which party's formulation of 
the Snapp requirements is correct or whether the State 
has satisfied these requirements in this case, however. 
For after reviewing Snapp, other Supreme Court and 
Tenth Circuit parens patriae decisions, and the 
decisions cited the parties, the court  [*1145]  agrees 
with the Ninth Circuit that "before proving that [it can] 
satisfy [the Snapp] requirements," a sovereign "must 
allege injury in fact to the citizens [it] purport[s] to 
represent as parens patriae." Table Bluff Reservation v. 
Philip Morris, Inc., 256 F.3d 879, 885 (9th Cir. 2001). 
And the court finds that the State has failed to establish 
this prerequisite to parens patriae [**12]  standing in this 
case.

The Supreme Court's decision in Snapp focuses on the 
test for determining whether a State has asserted "a 
quasi-sovereign interest" "apart from the interests of 
particular private parties." 458 U.S. at 607. But there 
was no dispute in that case that Puerto Rico had alleged 
concrete injury to its citizens. See id. at 608 ("The 
complaint presents two fundamental contentions. First, it 
alleges that the petitioners discriminated against Puerto 
Ricans in favor of foreign laborers. Second, it alleges 
that Puerto Ricans were denied the benefits of access 
to domestic work opportunities that [federal statutes] 
were designed to secure for United States workers."); id. 
at 597 (Puerto Rico alleged concrete injury to 787 of its 
citizens). And the Court's parens patriae discussion 
plainly presupposes actual or threatened injury to the 
sovereign's citizens. See, e.g., id. at 607 ("Although 
more must be alleged than injury to an identifiable group 
of individual residents, the indirect effects of the injury 
must be considered as well in determining whether the 
State has alleged injury to a sufficiently substantial 
segment of its population.") (emphases added); id. 
("One helpful indication in determining whether an 
alleged [**13]  injury to the health and welfare of its 
citizens suffices to give the State standing to sue as 
parens patriae is whether the injury is one that the 
State, if it could, would likely attempt to address through 
its sovereign lawmaking powers.") (emphasis added). 
And as a matter of logic, it is clear enough that the mere 
assertion of a state interest, untethered from injury to 
the State's citizens, cannot support parens patriae 
standing—even if that interest might qualify as a quasi-
sovereign interest if accompanied by such injury. For 
example, although Utah no doubt has an interest in 
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preventing fraud, this interest would not give Utah 
standing to enforce a federal statute against a 
Californian citizen who defrauded only consumers in 
Arizona. And this is so even though a State's interest in 
combating fraud has been recognized as a quasi-
sovereign interest in other contexts. See, e.g., New York 
v. General Motors Corporation, 547 F. Supp. 703, 704-
06 (S.D.N.Y. 1982) (parens patriae case brought by 
New York to redress injuries suffered by consumers in 
New York as well as other States); Kelley v. Carr, 442 F. 
Supp. 346, 352, 356-57 (W.D. Mich. 1977) (parens 
patriae brought by Michigan and to redress injuries 
suffered by consumers in Michigan as well as in other 
States), aff'd in part and rev'd in part on other grounds, 
691 F.2d 800 (6th Cir. 1980).

Other cases [**14]  confirm that the citizens of the State 
asserting parens patriae standing must have suffered—
or be threatened with—concrete injury. See Satsky, 7 
F.3d at 1469 ("Parens patriae standing has been 
explained on the ground that the plaintiff state is not 
merely advancing the rights of individual injured citizens, 
but has an additional sovereign or quasi-sovereign 
interest.") (internal quotation marks and citation omitted; 
emphasis added); In re Electronic Books Antitrust 
Litigation, 14 F. Supp. 3d 525, 531 (S.D.N.Y. 2014) 
(States suing as parens patriae alleged "their own and 
their citizens' concrete injury" due to the defendant's 
alleged wrongdoing) (emphasis added); New York v. 
Microsoft, 209 F. Supp. 2d 132, 151 (D.D.C. 2002) 
(noting that "[w]hile certainly a state alleging injury must 
establish  [*1146]  that its own citizens have suffered 
some injury, none of the cases cited by Microsoft hold 
that parens patriae standing should be denied where the 
injury is felt by the citizens of the other states") 
(emphasis added). Notably, in each case discussed by 
the Snapp Court, as in Snapp itself, the citizens of the 
States asserting parens patriae standing faced actual or 
threatened concrete injury. See Snapp, 458 U.S. at 601-
09. Indeed, in each of these cases the States' quasi-
sovereign interests were implicated because of the 
nature or extent of the actual or threatened injury to their 
citizens. [**15]  The court does not doubt that "parens 
patriae interests extend well beyond the prevention of . . 
. traditional public nuisances," such as in the cases cited 
by the Snapp Court, 458 U.S. at 605—indeed Snapp 
itself is one such case. But the court has no reason to 
believe that a State's ability to act as parens patriae 
extends to cases in which its citizens have not suffered 
concrete injury. The parties have not cited, and this 
court has not found, any case finding parens patriae 
standing absent such injury. Nor is this lack of 
precedent surprising—a State is, after all, the "parent" of 

its own citizens, not those of other States. See Snapp, 
458 U.S. at 600 ("Parens patriae means literally 'parent 
of the country.'") (citation omitted).

To be sure, in Connecticut v. American Electric Power 
Company Inc., the Second Circuit held that a State need 
not establish that its citizens satisfy Article III's core 
requirements in order to assert parens patriae standing. 
See 582 F.3d 309, 338-39 (2nd Cir. 2009), rev'd on 
other grounds, 564 U.S. 410, 131 S. Ct. 2527, 180 L. 
Ed. 2d 435 (2011). But the States in that case had 
alleged harm from climate change to "their 
environments, residents, and property." Id. at 317 
(emphasis added). Further, the Second Circuit 
expressly acknowledged that under the parens patriae 
doctrine, a State sues "on behalf of [**16]  its injured 
citizens." Id. at 335 (emphasis added). Thus, even 
assuming that its holding is correct (but see Table Bluff 
Reservation, 256 F.3d at 885), the Second Circuit's 
decision does not dispense with the requirement that a 
State seeking to sue as parens patriae must allege 
concrete injury to its citizens.

Indeed, what seems to have driven the Second Circuit's 
holding in American Electric was the need to reconcile a 
different requirement of Article III standing—
redressability—with Second Circuit precedent. In the 
Second Circuit, a State asserting parens patriae 
standing must not only satisfy the requirements set forth 
in Snapp but must also show that the citizens whose 
injury the State seeks to redress "could not obtain 
complete relief through a private suit." American 
Electric, 582 F.3d at 336 (citation omitted). Requiring a 
State to show not only that its citizens had suffered 
injury in fact, but also that this injury could be redressed 
by a favorable judicial decision on their behalf, would be 
in significant tension with the requirement that the State 
show its citizens could not obtain relief through a private 
suit.2

In this case, the State lacks standing to maintain [**17]  
its claim under the Telemarketing Act because it has not 
alleged any concrete injury to its citizens. The court 

2 As noted above, see supra n.1, this Court does not 
understand Massachusetts v. EPA as a parens patriae case, 
nor does it believe that case altered the requirements for 
parens patriae standing. Even if Massachusetts were a parens 
patriae case, moreover, the Court in that case did not call into 
question the requirement that a State's citizens must suffer 
concrete injury in a parens patriae case. Indeed it had no need 
to do so: Massachusetts alleged injury to its citizens, including 
an increased risk of disease. Massachusetts, 549 U.S. at 521.
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does not doubt Utah's interests in  [*1147]  enforcing 
consumer protection laws, protecting its business 
reputation, fostering an honest business climate, 
responding to out-of-state consumer complaints. Nor 
does the court question the other general interests the 
State seeks to vindicate in this suit.3 And if these 
interests were accompanied by concrete injury to Utah 
citizens, they might well support parens patriae 
standing. But in the case, such injury is lacking. To be 
sure, the State asserts that its citizens share the general 
interests it has identified and that because Defendants' 
conduct contravenes these interests it harms not only 
Utah, but its citizens as well. But this sort of abstract, 
generalized, and derivative harm is a far cry from the 
"concrete and particularized" injury in fact required by 
Article III. Lujan, 504 U.S. at 560; see also Table Bluff 
Reservation, 256 F.3d at 885 (Sovereign "must allege 
injury in fact to the citizens [it] purport[s] to represent as 
parens patriae."). The parties have not cited, and this 
court has not identified, any decision upholding parens 
patriae standing based on injury to a State's citizens 
as [**18]  indirect and amorphous as that asserted here. 
The court accordingly holds that the State has failed to 
allege injury to its citizens that is sufficiently concrete to 
give it standing to sue on their behalf as parens patriae. 
The State's claim under the Telemarketing Act must 
therefore be dismissed for lack of jurisdiction.

IV.

Even if the State were not required to allege concrete 
injury to Utah citizens to establish Article III standing 
under the parens patriae doctrine, this court would still 
grant the motion to dismiss the State's federal claim, for 
it concludes that the State is required to allege such 
injury in order to bring a claim under the Telemarketing 
Act.4

3 The State also seeks to protect the interests of Utah 
consumers who may purchase REW products and services in 
the future. Given that the State neither alleges that any Utah 
consumers have purchased products or services from REW 
nor disputes Defendants' representation that it has no past or 
current Utah customers, the court finds this threat of injury to 
Utah citizens too speculative and remote to support parens 
patriae standing. See Morgan v. McCotter, 365 F.3d 882, 888 
(10th Cir. 2004) (A "main focus of the standing inquiry is 
whether [the] plaintiff has suffered a present or imminent 
injury, as opposed to a mere possibility, or even probability, of 
future injury.").

4 Defendants style their argument that the Telemarketing Act 

The State brings suit pursuant to the following 
provisions of the Telemarketing Act:

(a) In general

Whenever an attorney general of any State has 
reason to believe that the interests of the residents 
of that State have  [*1148]  been or are being 
threatened or adversely affected because any 
person has engaged or is engaging in a pattern or 
practice of telemarketing which violates any rule of 
the Commission under section 6102 of this title, the 
State, as parens patriae, may bring a civil action on 
behalf of its residents [**19]  in an appropriate 
district court of the United States to enjoin such 
telemarketing, to enforce compliance with such rule 
of the Commission, to obtain damages, restitution, 
or other compensation on behalf of residents of 
such State, or to obtain such further and other relief 
as the court may deem appropriate.
...
(f) Actions by other State officials ...
...

(2) In addition to actions brought by an attorney 
general of a State under subsection (a), such an 
action may be brought by officers of such State who 
are authorized by the State to bring actions in such 
State on behalf of its residents.

15 U.S.C. § 6103 (emphases added).

Section 6103's authorization of States to sue as "parens 
patriae" strongly suggests that they must sue on behalf 
of their injured citizens, for "it is a cardinal rule of 
statutory construction that, when Congress employs a 

requires such an allegation as a standing argument and seek 
dismissal on this ground under Federal Rule of Civil Procedure 
12(b)(1). See Dkt. No. 31 at 5-12. Defendants' argument, 
however, goes to "whether a legislatively conferred cause of 
action encompasses a particular plaintiff's claim." Lexmark 
International, 572 U.S. at 127. And the Supreme Court has 
made clear that such arguments are not jurisdictional. See id. 
at 128, n.4. Especially given that Defendants have filed 
motions to dismiss under both Rule 12(b)(1) and Rule 
12(b)(6), however, the court disregards the label Defendants 
have attached to this argument and evaluates it under the 
latter provision. In considering a Rule 12(b)(6) motion to 
dismiss for failure to state a claim, a district court accepts the 
factual allegations in the complaint as true, views those 
allegations in the light most favorable to the nonmoving party, 
and denies the motion "unless it appears beyond doubt that 
the plaintiff can prove no set of facts in support of his claim 
which would entitle him to relief." GFF Corp. v. Associated 
Wholesale Grocers, Inc., 130 F.3d 1381, 1384 (10th Cir. 1997) 
(internal quotation marks and citation omitted).

398 F. Supp. 3d 1139, *1146; 2019 U.S. Dist. LEXIS 140665, **17
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term of art, it presumably knows and adopts the cluster 
of ideas that were attached to each borrowed word in 
the body of learning from which it was taken . . . ." 
F.A.A. v. Cooper, 566 U.S. 284, 292, 132 S. Ct. 1441, 
182 L. Ed. 2d 497 (2012) (internal quotation marks and 
citations omitted). And as discussed above, parens 
patriae suits have traditionally been brought to vindicate 
quasi-sovereign interests arising from concrete injuries 
to a sovereign's citizens and, indeed, [**20]  neither the 
parties nor the court has identified any case upholding 
parens patriae standing absent such injury.

Section 6103 further requires that the State have 
"reason to believe that the interests of the residents of 
that State have been or are being threatened or 
adversely affected," repeatedly authorizes it to bring suit 
"on behalf of its residents," and permits it to "obtain 
damages, restitution, or other compensation on behalf 
of residents of such State." (Emphases added.) The 
statute's clear and repeated focus on the residents of 
the State bringing suit is fully consistent with its 
invocation of the parens patriae doctrine and confirms 
that Congress intended to authorize States to sue only 
on behalf of their injured citizens. For "a situation in 
which a statute authorizes specific action and 
designates a particular party empowered to take it is 
surely among the least appropriate in which to presume 
nonexclusivity." Hartford Underwriters Ins. Co. v. Union 
Planters Bank, N.A., 530 U.S. 1, 6, 120 S. Ct. 1942, 147 
L. Ed. 2d 1 (2000).

This conclusion is reinforced by the provision of the 
Telemarketing Act authorizing federal suits to enforce 
the Act and its implementing regulations:

(b) Actions by Commission

The Commission shall prevent any person from 
violating a rule of the Commission under section 
6102 of this title [**21]  in the same manner, by the 
same means, and with the same jurisdiction, 
powers, and duties as though all applicable terms 
and provisions of the Federal Trade Commission 
Act (15 U.S.C. 41 et seq.) were incorporated into 
and made a part of this chapter. Any person who 
violates such rule shall be subject to the penalties 
and entitled to the privileges and immunities 
provided in the Federal Trade Commission Act in 
the same manner, by the same means, and with 
the same jurisdiction, power, and duties as though 
all applicable terms and provisions of the Federal 
Trade Commission Act were incorporated into and 
made a part of this chapter.

 [*1149] . . .
(d) Enforcement by Bureau of Consumer Financial 
Protection

[T]his chapter shall be enforced by the Bureau of 
Consumer Financial Protection under subtitle E of 
the Consumer Financial Protection Act of 2010, 
with respect to the offering or provision of a 
consumer financial product or service subject to 
that Act.

15 U.S.C. § 6105 (emphases added). In sharp contrast 
to Section 6103, Section 6105 focuses not on 
consumers who are victims of violations of the 
Telemarketing Act and its implementing regulations but 
rather on the telemarketers who perpetrate those 
violations. And wholly absent from Section 6105 are all 
of the indicators [**22]  discussed above that limit the 
scope of state enforcement authority. There is no 
requirement that the FTC or the CFPB sue on behalf of 
residents or consumers, no language indicating that 
these agencies sue "parens patriae," and no mandate 
that they have "reason to believe that the interests of the 
residents of [the United States] have been or are being 
threatened or adversely affected" before bringing suit.

Congress could have similarly focused Section 6103 on 
violators rather than victims, and it could have given 
States broad enforcement authority akin to that of the 
FTC and the CFPB—for example by authorizing a State 
to sue whenever its Attorney General had reason to 
believe that its residents were violating the 
Telemarketing Sales Rule—but it clearly did not. This 
court will not read Section 6103 as if it were drafted in 
the same fashion as Section 6105, for there is a strong 
presumption that "Congress generally acts intentionally 
when it uses particular language in one section of a 
statute but omits it in another." Dep't of Homeland Sec. 
v. MacLean, 574 U.S. 383, 135 S. Ct. 913, 919, 190 L. 
Ed. 2d 771 (2015).

Because the State has failed to allege that any of its 
residents has ever been or is even likely to become a 
victim of the violations it challenges, this court would 
dismiss the State's federal claim for [**23]  failing to 
comply with Section 6103's requirements even if 
dismissal were not required for lack of standing.

V.

In addition to its federal claim (Count I), the State 
asserts claims under Utah state law (Counts II—IV). 
"The federal courts of appeals, however, have uniformly 

398 F. Supp. 3d 1139, *1148; 2019 U.S. Dist. LEXIS 140665, **19
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held that once the district court determines that subject 
matter jurisdiction over a plaintiff's federal claims does 
not exist, courts must dismiss a plaintiff's state law 
claims." Scarfo v. Ginsberg, 175 F.3d 957, 962 (11th 
Cir. 1999). "In other words, if there be no federal subject 
matter jurisdiction, it follows that there is nothing to 
which to append state claims[.]" Estate of Harshman v. 
Jackson Hole Mountain Resort Corp., 379 F.3d 1161, 
1168 (10th Cir. 2004). Even if this court had discretion 
to entertain the state law claims, moreover, it would 
decline to do so: this case is not yet two months old, no 
discovery has been completed, and state courts are the 
ideal forum to adjudicate state law claims brought by a 
State against its citizens. See 28 U.S.C. § 1367(c)(3). 
The court accordingly dismisses Counts II—IV.

* * *

Today's holding turns on the limited nature of the federal 
courts' jurisdiction and the specific contours of the 
parens patriae doctrine. A State may establish standing 
under this doctrine only if its citizens have suffered—or 
are threatened with—concrete injury. But in this [**24]  
case the State has failed to allege any concrete injury to 
any of its citizens. It thus lacks standing to maintain its 
claim under the Telemarketing Act.

 [*1150]  The court does not question the State's 
sovereign interest in enacting laws regulating individuals 
and entities doing business from Utah—regardless of 
where their customers are located—as well as its 
sovereign interest in enforcing such laws. See, e.g., 
iMergent, Inc. v. Giani, 2007 U.S. Dist. LEXIS 20596, 
2007 WL 895128, *5 (D. Utah March 21, 2007) (noting 
"the 'longstanding prevalence of state regulation' in the 
corporate area") (citation omitted). Indeed, this court has 
previously recognized Utah's interest in (1) "protecting 
consumers against the harms of unchecked, exploitative 
businesses that are centered in Utah" and (2) 
"preventing Utah from obtaining a reputation as being a 
haven for such businesses." Id. Utah has enacted state 
laws governing such individuals and entities, and it is 
free to revise those laws or to enact additional laws if 
the existing laws are inadequate. But absent proper 
grounds for invoking federal jurisdiction, the appropriate 
forum for such enforcement actions is in the State's own 
judicial or administrative tribunals.

For the foregoing reasons, the court GRANTS 
Defendants' motion to dismiss. [**25]  IT IS SO 
ORDERED.

DATED this 19th day of August, 2019.

BY THE COURT:

/s/ Howard C. Nielson, Jr.

Howard C. Nielson, Jr.

United States District Judge

End of Document
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